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Land reform is an intricate and emotive subject in post-colonial societies such as 

South Africa. The issue is treated specifically in the Constitution, as well as in various 

legislation and countless policy documents. Moreover it forms a staple of political 

discourse and rhetoric. Sadly frequently a matter deeply immersed in “Fear 

Uncertainty and Doubt” (FUD). With the proponents of different positions appealing 

to cataclysmic consequences that would arise if their perception of reality is not given 

centre stage, it is difficult for rational discourse to prevail. Let me interject the fracas 

and posit an alternate chain of thought on the issue. This chain of thought is intended 

for libertarian minded individuals and individuals open to persuasion who disregard 

libertarianism due to their discomfort with issues pertaining to social justice. The 

intention is to somewhat polemically expose a pressing need thinking on land reform 

to be shifted toward the individual as a free thinking economic agent. 

 

In 1991 a political commitment to progressive and gradual land redistribution to 

benefit (certain) historically disadvantaged groups and the abolition of apartheid 

policies on land was made by the then government of South Africa. In 1997 this 

commitment was entrenched (by a new government) in the Constitution (in section 

26) which requires the state to address the imbalances created by the Land Act of 

19131 (and subsequent legislation and policy) which strengthened the position 

underlying the Restitution of Land Rights Act2 as well as in the finalized White Paper 

on South African Land Policy. Both the White Paper and the provisions of the 

constitution presuppose three components of South African land reform namely: (i) 

                                              
1 When the Act was passed it was the Native Land Act 27 of 1913. During the course of apartheid 

“native” was replaced in the title of legislation with “buntu” which in turn was substituted by “black” a general 
legal operation to withdraw racial identifiers in legislation would result in the statute being the Land Act 27 of 
1913 – however the statute is repealed and legislation addressing the Act identifies the date of implementation 
(in order to capture all statutes following it as well) and so whether it is better to be an historian (and refer to the 
Act by its origin (the Restitution Act) al name) or to modernise accordingly is always open to discussion. 

2 At 22 of 1994; this Act was passed during the period of the Interim (1993) constitution. 



land restitution, (ii) land redistribution and (iii) land tenure reform form the pillars of 

land reform. This essay dives into policy thinking with regard to the growing 

importance of land redistribution as opposed to the restitution process. Tenure reform 

is outside of the scope of this essay altogether. 

The restitution process – despite its constitutional entrenchment – has been 

designed (by the Restitution Act) to have an expiry which should soon be arrived at. 

The core parameters of the expiration of the process is the fact that claims must have 

been lodged before the 1st January 1999, effectively for the last 13 years the 

Commission and Court3 have, in dealing with restitution, been processing a closed set4 

of claims with the respective parcels of land being subject to various restrictions due 

to the effects of being earmarked for land reform. This process of addressing land 

claims is inherently disruptive to the market, and in unpredictable ways – which will 

be discussed later in the essay. 

As soon as the restitution claims process is completed, the South African 

government will find itself increasingly being called to account for how successful, in 

terms of the chosen criteria of the organization calling in the account, the land 

restitution process has been. More importantly a great deal of political forces which 

drive the restitution demands will squarely align themselves to a new redistribution 

demand. In essence therefore the transitional components of land reform will come to 

an end; unless a “second revolution” is brought into political life – which at this stage 

appears inevitable. Such a “revolution” amounts to an abandonment of the 1991 land 

reform trajectory and possibly represents a betrayal of the multi-stakeholder 

negotiations starting in the late 1980’s - a factor which raises temperatures and moves 

debates away from rational criteria and into the great hysterics and shallow rhetoric 

where professional politicians seem to thrive. 

It must be remembered however that the 1991 land reform trajectory is not the 

first episode of state sanctioned land reform. Further that the history of South Africa, 

                                              
3 The Land Claims Commission and the Land Claims Court. Various additions to the jurisdiction of the 

court have been made. 
4 There have been exceptions with certain cases being split and so on. 



at least since the arrival of White settlers, can be viewed as a history of successive 

state efforts at transforming the nature of land ownership and the composition of the 

owners according to prevailing political power interests. The Land Act of 1913 served 

as a template of white domination in the then Union (and now Republic) of South 

Africa and any statute specifically crafted to regulate land matters in South Africa is 

similarly a template for exercising political domination – prohibiting foreigners from 

owning land for example. However the question which is seldom asked is whether 

land should form the centrepiece of an understanding of property and property 

ownership. There is a peculiarity in the Constitution in its need to specify that 

“property is not limited to land” rather than viewing property from the perspective of 

it being an object of ownership by the legal subject – the person (juristic or natural) – 

doing so would require an alternate approach to the issue of “land reform”, and this is 

the core of my alternate hypothesis. 

Inevitably during the transition period (1990-1998) the political compromise 

approach, an acceptance of the premises of neo-liberal capitalism (whatever it may 

actually mean) as promoted at the time by the World Bank Group and the “progressive 

realization” belief of the 1990’s dictated the land reform policies of the time and as 

such a pseudo-policy dubbed “willing buyer, willing seller” coupled with the state 

allocating funds to cover the restitution process and to promote redistribution has been 

in place for almost 20 years. The system emerging from this 20 years worth of policy 

effectively creates a framework within which claimants have made a claim against 

society for reparations arising out of their deprivation of land rights (in asserting the 

claim the rights of a person holding contradictory claims is deeply affected). A 

commission then ascertains from the current owner of the land whether a negotiated 

settlement is possible or ultimately the claim is determined in a special court, and in 

the main the taxpayer (not the parties) foots the bill. This negotiated approach operates 

on various actors engaging in a “willing” manner, however to consider this managed 

engagement as “freely” or “market orientated” or in any manner compatible with 

libertarian discourse is simply a misnomer. Firstly because claimants have been 

fundamentally tied to a particular parcel of land the buyer cannot be viewed as truly 

willing – a lack of choices makes a buyer a desperate rather than willing buyer. 



Secondly because the seller has his ownership rights restricted by the existence of the 

un-finalized claim and is burdened with uncertainty the ability of the seller to be a 

willing seller is severely undermined. Thirdly a third, fundamentally unrepresented, 

party in the form of the taxpayer is footing the bill for the transaction – and they aren’t 

willing either way. The effects of this pseudo “willing seller, willing buyer” approach 

have manifested themselves in various bizarre permutations, almost all of which 

illustrate the problem of rent-seeking which the interventionist nature of land 

restitution policy has. Often the State has purchased land at prices in excess of what 

the land is worth (because the seller is in a monopolistic position) and in other 

instances a seller has sat with land he/she regards as a burden for years on end due to 

the snail’s pace at which the process operates. It has even occurred that land which is 

the subject of land claims is invaded by new inhabitants unrelated to either the buyer 

or the seller who are in desperate need of housing – and because this fourth party also 

have rights which must now be given consideration the problems can grow 

exponentially. The net effect however is that the restitution process has not delivered 

the changes to the composition of land ownership demanded by the ruling party and 

its partners – it also doesn’t deliver the changes demanded by most other political 

formations. Ultimately by trying to keep everybody happy the policy has failed. 

 

The dominant theme of discussions emerging from the ruling party and its 

“partners”– and which if left unconsidered will be government policy in the future – is 

to query the “liberal” contentions within the Constitution and to posit the “repeal of 

section 26”. Of course the proponents of this approach lack an understanding of 

liberalism and conflate conspiracy and misunderstanding to add as an ingredient to 

their toxic Hegelian soup. The response to this uninformed assault on private 

ownership (particularly of land) has for the most part been to point out the stupidity of 

the proposed abolition and the sufficiency of the existing constitutional provisions 

with perhaps a suggestion of a need to “accelerate” the process of land reform 

(effectively throwing money or scarce human resources at the problem). In so arguing 

the opponents of the abandonment of private property presuppose that the status quo is 



coherent and represents a desirable approach. The other response is to simply 

advocate that a strengthening of private property ownership protection and limiting 

the influence and power of those advancing South Africa’s flavour of Bolshevism – 

with the volley of assaults and projectiles flying between the DA and COSATU this 

seems to be a daft option. However to blindly adopt any position is to abdicate the 

centrality of reason and the freedom of the individual, and to instead capitulate to the 

discourse and rhetoric of the “government” or “opposition” (as defined by 

government). This is intellectually dishonest and incompatible with the traditions of 

libertarianism (and for that matter liberalism and a host of other enlightenment 

political schools of thought). 

 

The status quo is not complementary to the values of human freedom nor is it 

economically sensible. Ultimately one must question and tease out the underlying 

premises of the status quo and extract a hypothesis if one is to truly defend it – or to 

reject it as - in place of simply letting it ride because the utopian position is 

impractical. The first unstated premise of the status quo is an acceptance of the state 

interfering with the market – Washington consensus capitalism does not advance 

market fundamentalism (the poor are slaves to the market,  but the politically elite are 

not) – and may use its extensive powers to pursue the policy objectives, even taking 

on additional powers to do so. The second unstated premise is that the right to 

restitution or to benefit from redistribution is to be found in the subject of a parcel of 

land rather than in liquid tender. The third premise is that reform must occur gradually 

such as to avoid collapses in the markets – food security being a particular pawn in the 

matter. The hypothesis is thus that “South Africa must restore to people land rights 

that were taken away from them during apartheid as well as redistribute land from 

white land owners to black land owners, but this must be done in a way that preserves 

order, food security and economic activity – we must not annoy the international 

community”. Viewed in this light the status quo is indefensible beyond 2014 – for one 

thing the global community has changed. 

 



A bizarre feature of contemporary Africa is the number of South African 

farmers farming (profitably) outside of South Africa and in other African states – most 

of whom have completed disastrous land reform and redistribution policies. The 

effects of are still to be fully seen, analysed and felt but inevitably the phenomena will 

find itself fertilizing new bouts of colonial and racialist thinking.  

 

Let us however explore an alternative core hypothesis: namely that land reform 

should proceed on the basis of the sovereign individual who is not tied to specific 

parcels of land – or even land at all - but rather is a free agent to purchase and sell land 

according to the individual’s economic needs and wants. The hypothesis has a 

corollary that true “willing buyer, willing seller” is the optimal means of land-reform 

and therefore should be implemented in the stead of a system that undermines the 

sovereignty of the buyer to the profit of the seller or which undermines the security of 

ownership to arbitrary state power. For the sake of this essay (and for reasons which 

require comprehensive discussions in themselves) it is assumed that the State does 

have an obligation to provide restitution to persons (as individuals and not 

communities) who were deprived of property (particularly land) as a result of the 

policies and practices of the State in previous years and further that this obligation has 

not been restricted by the 31st December 1998 deadline imposed by the government in 

the current restitution process. This position is contrary to the general conclusions 

reached in most libertarian tracts, however in light of the evident affinity to the 

polemic which underlies libertarian literature I believe that any true libertarian is able 

to accept the position arguendo. 

This hypothesis does not predicate a demand for amendments to the Constitution 

(although it does call on the State to refrain from using certain powers granted by the 

Constitution but not required) and necessitates that a Reparations and Claims 

Commission be established – effectively taking over from the Land Claims 

Commission. Such an initiative could also take over from the Truth and 

Reconciliation Commission’s reparations system and be paired into various 

endeavours currently seeking reparations for victims of apartheid from multinational 



corporations (reducing the burden on individual tax payers). The validity of such 

claims legally, economically and/or philosophically being a separate subject - and 

again I believe that if we properly unpack the issues our conclusions are likely to be 

far more nuanced than we would expect.  Of course the retention of a “big government 

structure” is problematic within libertarian discourse – but we aren’t in libertarian 

utopia. 

More than anything the hypothesis requires us to intellectually distinguish 

between issues of reparations and social justice from issues pertaining to functioning 

of the polis. It is further a clear and direct rejection of a belief (for legal and political 

purposes) that land has magical properties outside of its economic utility to human 

beings. 

 

The system must therefore be shifted from being about land reform toward 

individual economic empowerment in a truly free market. Under such a system a 

buyer is able to determine whether the price desired by the seller is indeed the price 

they are willing to pay, or to move to another seller altogether. The suggestion is that 

the managed interventionist reform approach simply does not work – for similar 

reasons that managed liberalisation of telecommunications failed as did countless 

other examples.  

 

The explicit assumption being made is that individual human beings freed from 

the shackles of allocation to a portion of land are able to make rational decisions in 

their best interests to serve their greatest happiness. Historical evidence shows how 

human societies have rendered individual people slaves to the land where they find 

themselves in many ways. An approach towards society which places the individual as 

the sovereign subject and land as an object of ownership is the natural alternative. 

The question is not whether to adopt the argument presented in this essay as an 

alternative to the current system but rather to compare them to various other policy 



proposals pertaining to land reform (including introducing additional rounds of the 

current approach) progressing beyond 2014.  As such the prospects of success of this 

proposal depend largely on whether the militant right wing of the ruling alliance 

succeed in steamrolling the Polokwane agenda or whether a genuine reflection on the 

state of South African society emerges within our polity. This policy proposal is 

intended therefore to be released firstly to discussion organizations (such as LIBSA) 

before being delivered to political parties represented in Parliament. On the inevitable 

calls for public comment on furthering land reform when it arises on the post 

Manguang agenda this essay will be delivered together with a supplementary 

memorandum. 

  



Why I should be sent to Freedom 

Fest? 

I inherently loathe answering questions of this nature and believe that 

completing it represents in itself cause for being sent to Freedom Fest. Somewhat 

more seriously I am a “practising” liberal (not a libertarian, but as clause 17 advances 

this is not in itself a crime) both in terms of academic outputs (limited as they may 

be)5 and in projects I undertake – such as facilitating numerous demonstrations and 

gatherings on issues including media freedom and gender violence. I have repeatedly 

embarked on engagement with the various authorities on issues of reform from a 

liberal – rather than libertarian - perspective6. 

 

For this particular competition I have undertaken as a project presenting a case 

for non-interference in the “land market” without an abandonment of social justice 

and redistribution considerations.  The essay is specifically target at the DA and 

COPE because unlike so many areas of social policy their policies matter, it is also 

targeted at an underestimated large section of the ANC who do believe in individual 

human freedom. 

 

                                              
5 Hjul & Mdangay "Patons Novels and the Liberal Ideal: A construction of the "Liberal Ideal" out of the 

life and work of Alan Paton" Scrutiny2 vol 16 (2011). 
6 I am not able to readily glean from the rules whether an annexure to this section is permissible and 

therefore am annexing my submissions on Judicial Reform and ICT Policy to demonstrate that the selection of 
the essay horse is to suit the course. 
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PRELIMINARY MATTERS 

1. This submission is made in response to the invitation appearing on the 

Department of Communications website for comments pertaining to the 

ICT colloquium which was held on 19
th

 and 20
th

 April and is intended to be 

the first step in a process leading to an Integrated National ICT Vision.  

Please send any additional comments and/or questions on the process 

to date as well as your suggestions for the way forward to 

ictcolloquium@doc.gov.za�

�

NB: This particular method of communication will be kept open 

until the end of May 2012 

2. The process has been gazetted on the 13
th

 April in the Government Gazette

by way of a discussion document Defining a new era in ICTs for all South 

Africans: The path to creating a National Integrated ICT Policy for South 

Africa
1
. Due to the fact that this submission set specifically addresses the 

contents of this document all references to paragraphs are to paragraphs in 

this document.
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3. I have attempted to structure this submission ad seriatim according to the 

structure provided in the document. I have frequently been unable at this 

time to make extensive submissions and have largely been confined to 

matters relating to broadband internet. In further engagements on the 

process I may expand my scope.

PERSPECTIVE OF AUTHOR 

4. I do not have any professional or commercial relationship with any industry 

participant and other than:  

a. being a consumer of various ICT companies (Telkom, MTN, 

Afrihost); 

b. being a great fan of the direction which Mweb and CellC took during 

the course of 2010; 

c. having had most unpleasant experiences with Vodacom in 2006 

which has been the subject of several instances of abusive 

correspondence from various agents connected to same in the five 

years following; 

d. being a member of the MyBroadband forum and contributing to their 

request for input; 

have no current interest in the outcome of the process outside of deriving 

benefit from a better communications industry. 

5. I regard myself as a communications enthusiast and believer in the value of 

proper internet connectivity.  

6. As indicated above I have made contributions to the request by 

MyBroadband for input that informs their contribution. I have evaluated a 

draft version of the submission and believe that it is apposite to address the 

relationship between same submission set and this submission set: 

a. The submission by MyBroadband represents a consolidated set of 

opinions and views advanced by users of the MyBroadband forum. 

In effect MyBroadband has acted as a facilitator to garner views and 

opinions for the process and actively reduced the barriers to 

participation in large part by providing to the public at no charge the 

professional assistance of Ellipsis Regulatory Services to compile a 
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submissions set. This service has been offered to the public without 

charge and is ultimately of major benefit to both the public and the 

process. 

b. I submit that the Department should on the most fundamental of 

levels afford specific recognition to role played by MyBroadband 

and that their submissions should, in those areas where they present 

submissions, carry significant weight. 

c. Should the Department have queries on the contents of an ordinary 

member of the public’s submissions the ability to correspond directly 

is beneficial, and that for this reason a doubling up of submissions 

made by members of the public through a MyBroadband and 

individually is beneficial; 

d. Finally I submit that due to the overwhelming power of industry 

interests there is a pressing need for as many public submissions as 

possible to be made.  

e. I therefore submit that the component of the annexure to the 

MyBroadband submission which is extracted from my contribution 

on their online forum represent my views formulated within the 

context of an internet community forum. While I have endeavoured 

that this submission not serve as a “mere cut and paste” replication to 

a certain inevitable degree the contribution on the MyBroadband 

forum represent  

�
����	���	���	�	

STARTING PREMISE 

7. The starting premise of my submissions is that there is a pressing need for 

(a) the review of existing South African ICT policies culminating in an 

Integrated National ICT Policy (hereinafter the NIP); and (b) the 

establishment of a working process for the systematic revision of the NIP in 

an credible, open, transparent and participatory manner. 

8. I therefore submit that in addition to the mandatory public submission 

invitations demanded by a Green Paper that the Department organize open 

public hearings which are streamed on the internet.  
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9. I submit that the public hearings held by ICASA on Local Loop Unbundling 

in 2011, which were streamed on the internet, should serve as a template of 

the nature of such hearings.  

10. To this end I submit that the DoC has a special duty to ensure that the NIP 

is driven in a manner that eliminates undue influence from the major 

industry participants in the form of collusive discussions behind closed 

doors and the reliance on “confidential” documentation and the presentation 

of redacted submissions.  

11. A further factor that can threaten the credibility of the process is the running 

of parallel talk shops on the subject matter.  

12. To this end I am particularly concerned that the ICT Indaba 

(http://www.ictindaba.com/2012/) being held in Cape Town days after the 

closure of comments on the document will ultimately be an opportunity for 

decisions to be taken behind closed doors between the commercial interests 

in the industry in an uncompetitive manner. 

13. Even if the ICT Indaba does not foster collusive discussions the fact 

remains that it is not a publically accessible process – as evidenced by the 

minimum R4000 attendance fee. 

14. The adage “justice must not only be done, but be seen to be done” applies 

more strongly to truly democratic policy making. 

15. I submit that the objective in paragraph 1.6 is unrealistic – due to the fact 

that proper engagement with stakeholders requires a degree of trust which 

does exists and may take time to establish – and that a NIP cannot be 

finalized by April 2013. 

16. As indicated earlier the objective in paragraph 1.1-1.3 of constructing “an 

integrated National ICT policy” through a “constructive critique of past and 

current ICT policy” is an inadequate exercise as a credible ongoing 

adaptation of ICT policy is necessary.  

17. In essence what is required is not simply “a fresh look at the way forward” 

but rather the emergence of the tools that ensures that our nation is always 

able to find a “fresh look” and further that this “fresh look” is able to be 

formulated into integrated national policy and that this policy is 

implemented. 
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18. I submit that a period of three years between NIPs is a suitable timeframe if 

the rate of technological advancement is taken into account.  

19. I therefore submit that a more realistic objective is for the approval of a NIP 

framework by Cabinet by the start of 2013 with an interim NIP being 

adopted by cabinet in April 2013 such that the revision cycle is able to start 

on a fundamentally sound basis such that the first (final) NIP may be in 

place by June 2014 with a second NIP three years later in 2017 and the third 

NIP in 2020. 

20. The process of re-aligning legislation and policy to the NIP is therefore able 

to be completed by 2016 which is in line with the Strategic Plan for the 

fiscal years 2012 – 2017 and the Annual Performance Plan for the fiscal 

year 2012-13 of the Department. 

21. My submissions in this respect operate on the basis that the IDP processes 

utilized by local government are a more appropriate model to integrated 

ICT planning than the long life process of a green paper and white paper. It 

may be necessary for legislative amendments to give effect to the NIP to be 

introduced by April 2013 for my proposed approach to be implementable. 

22. I submit that the alignment of ICT policy making to an IDP like process 

will facilitate a “deliberate shift towards GDP linked initiatives” (paragraph 

3.1.11). 

ICASA 

23. Paragraph 2.2 is headed “DoC’s State Owned Companies and Agencies” 

with the presentation of Independent Communications Authority of South 

Africa in paragraph 2.2.3.  

24. The unfortunate suggestion made in the punctuation is that ICASA is 

possessed y the DoC. While this may not be intended the reality is that the 

“independent” component of the name ICASA is open to a great deal of 

query. This is an unfortunate state of affairs. A serious and “hard” talk is 

needed as to the institutional autonomy of ICASA and the fulfilment of the 

requirements of Chapter 9 of the Constitution relating to broadcasting 

regulation. 

25. I submit that ICASA should be a properly autonomous agency due both to 

the provisions of Chapter 9 of the Constitution and the general international 



�������������

�

guidelines pertaining to regulation of the communications sector. 

Regardless of whether all jurisdictions really implement WTO regulations 

and guidelines South Africa is constitutionally obligated to give effect to 

agreements it has made itself party to. 

26. I submit that unfortunately the DoC formulated several policies relating to 

the construct of an independent regulator and market liberalisation 

(paragraph 3.1.8) on begrudging premises with the result that the policies 

may be  “characterised as being mainly reactive to technology 

advancements and changes” (paragraph 3.1.9). 

27. If the DoC truly gives ICASA autonomy and capacity the DoC is better able 

to become a catylist and “facilitator .,. taking leadership on a National 

integrated ICT policy” (paragraph 3.10.9) 

RADIO FREQUENCY SPECTRUM 

28. The importance of properly managed spectrum cannot be over stated and 

that this “limited natural virtual resource” (paragraph 3.7.5) can act as a 

catalyst for the most important resource of the nation – our human 

resources. 

29. I submit that the Office of the Minister simply lacks the necessary capacity 

to serve as the “custodian of the spectrum on behalf of the people of South 

Africa” in a manner which is “of the greatest benefit to the entire 

population” (paragraph 3.7.6) and whilst the current operational structure of 

ICASA does not lend itself to performing this function ultimately the 

management of the radio-frequency spectrum is properly within the domain 

of the communications authority. 

30. I submit that specific intervention on the issue of “custody” of the Radio 

Frequency Spectrum be prioritized. 

31. I submit that serious consideration towards the total abandonment of 

terrestrial television broadcasting should be made. The price discrepancy 

between set-top boxes for DTT and a satellite orientated set top box coupled 

with a dish receiver raises the question whether there are not great 

dividends to be achieved by opting for a satellite only option. 
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32. I submit that the arrival of TopTV to the market and their approach towards 

low cost satellite services demonstrates the possible affordability of satellite 

orientated equipment.  

33. I further submit that the radio interference free area requirements 

demanding by the Square Kilometre Array project will make the national 

satellite broadcasting approach fundamentally sound. 

34. I submit that international experience on spectrum auctions strongly suggest 

that if government attempts to use its custody of the spectrum as a revenue 

source the industry will suffer. (Paragraph 3.7.8) 

35. However many of the underlying arguments for the auctioning of spectrum 

do have validity and hybrid models which would see certain spectrum being 

auctioned with the revenues immediately invested into the ICT industry 

offer. Such investment can be effected into a dedicated ICT financial 

services provider (discussed later). 

�
����	�	

BROADCASTING INDUSTRY 

36. Due to time constraints and due to the focus on the “broadband” aspects of 

the industry I am not able to make submissions pertaining to the 

broadcasting industry discussed in chapter 4. 

37. The submissions made with respect to the migration to satellite technology 

and the freeing of spectrum has application to the broadcasting industry. 

�
����	�	

LOCAL LOOP UNBUNDLING 

38. ICASA embarked on a process to address local loop unbundling (LLU) in 

2011, unfortunately the result has not been the freeing of the local loop 

from being held hostage. 

39. Apart from the established major operators and labour unions support for 

LLU was effectively universal.  
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40. The major operators presented submissions which had the sole objective of 

protecting their domain (Telkom seeking to demand wireless loop 

unbundling and fending off copper line LLU, whilst Vodacom and MTN 

insisted that the Authority restrict itself to destroying Telkom while 

protecting their wireless “service” monopoly on data. 

41. I submit that the Authority failed to apply its own precepts pertaining to 

facilities leasing regulations and ultimately the LLU process remains up in 

the air. 

42. Annexed please find my submissions to the Authority on LLU. In these 

submissions I advocated that the Facilities Leasing Regulations be 

ruthlessly enforced and that Local Loop Unbundling would be a natural 

consequence. I further advocated that if Local Loop Unbundling is a reality 

– as opposed to something that can be fended off – a space is created to 

address potential problems of the digital divide which a commercial 

approach to LLU may create. 

43. In light of the proceedings involving Neotel and Telkom in connection with 

the Facilities Leasing Regulations and the remarks of the Complaints and 

Compliance Committee of ICASA I submit that my core argument against 

unnecessary attempts at regulation have more than vindicated themselves. 

44. I therefore submit that it is apposite for the NIP process to specifically 

critically evaluate the failure of roleplayers in securing LLU despite 

repeated promises and the legal framework which demands LLU. 

THE CHALLENGES IN THE REALM OF SOUTH AFRICAN INTERNET 
(OUTSIDE OF THE LOCAL LOOP BEING HELD HOSTAGE) 

�		
�������������
����	���

45. The first challenge in establishing (near) universal broadband internet 

services is a lack of a defined vision and objectives as well as a generally 

dysfunctional and disconnected (mind the pun) industry.  

46. Setting specific goals require discussions and I would take a starting point 

of unrestricted “commodity internet access” (to adopt the concept from 

academic electronic networks) with access speeds guaranteed to at least 

1Mbs and suitable latency requirements.  
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47. The Blackberry Internet Service and most of the tailored smartphone 

packages which restrict which sites may be accessed is therefore not within 

the scope of broadband, nor would tailored content delivery products (such 

as IPTV through to a complex, obviously a triple play solution which 

includes commodity internet is broadband if the commodity internet 

component meets the criteria).  

�		
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48. The second challenge is a lack of an effective regulator.  

49. It appears that many of the problems emerge from a lack of capacity in the 

legal department of ICASA. This is simply tragic.  

50. ICASA urgently requires idealistic legal professionals or recent graduates 

who actually understand the legal principles applicable to the converged 

communications industry. This is both a matter of remuneration and quality 

of working conditions. Being an “ICASA lawyer” should be a goal and 

badge of honour. 

51. Employees of ICASA’s legal department must not be afraid to put in the 

necessary hours and secure the ire of their colleagues working in the private 

sector.  
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52. Despite the monopolistic protections afforded to Telkom in the 1996 

Telecommunications Act Telkom failed to meet universal access 

requirements. It has never been held accountable for this. 

53. Further Telkom managed to escape application of various aspects of 

competition law for an extended period despite which it is still facing the 

crippling possibility of billions of rands in fines for contravention of 

competition law. 

54. The industry requires that Telkom be held accountable absolutely – even if 

this entails bankrupting the company – because the stall and delay ethos 

needs to be brought to an end. The full scope of the costs which Telkom 

will face in being held accountable must be reinvested into the industry. 
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55. There have been major improvements coming from the CEO and Telkom’s 

ability to offer value as a home user ISP clearly exists.  

56. I however submit that a government planning document should not overly 

dive into Telkom because this entrenches the monopolistic parastatal 

thinking which is the problem.  

57. Further SAIX needs to be moved out of Telkom and turned into a true 

internet exchange enterprise.  
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58. Vodacom and MTN are I submit contributors to the problems experienced 

in the telecommunications industry. Both enterprises have a culture that 

embraces corporate impunity – as evidenced by MTN’s debacles in other 

countries. 

59. Ultimately the impunity culture is likely to be a consequence of having been 

dominant players in a sheltered industry and addressing the challenges 

require accountability and the addressing challenges found at the regulator.  

60. The two cellular giants position opposing “wireless LLU” is particular 

cause for concern. 

���	�	�� 	���	�����
	�!������

61. IS (and by extension Dimension Data) cannot escape particularly in its 

adoption of certain strategies which verge on parasitic. 

62. IS unlike Neotel is not using the Facilities Leasing Regulations to force 

access to exchanges and ultimately unbundle the local loop.  

63. IS argues ad nausea that Telkom’s network was state funded without 

dealing with the issue of liability impairments, creating a net scope for 

Sayre’s fights from Telkom.  

64. Fundamentally everything that emerges from IS suggests a company which 

is accustomed to providing internet services at externally determined 

pricing to those who can afford it.  
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65. While this might be great for a business sector which requires connectivity 

and is prepared to pay for it the contribution towards actually building a 

broadband internet culture is severely restricted. 

66. IS and other ISPs will need to adapt to a changed market or will become 

less significant  

PROPOSED INTERVENTIONS TO BE MADE TO GET CHEAPER, 
FASTER BROADBAND TO MORE PEOPLE? 

67. Firstly the brutal enforcement of the Facilities Leasing Regulations; Telkom 

should be facing crippling fines by this point in time. 

68. Secondly ICASA through the processes has to introduce a wholesale per 

megabyte price for the “wireless local loop” which would be unbundled in 

this process. (The price runs from device to the point where the operator 

hands traffic over – so the operator is able by acting intelligently to avoid 

using its national backhaul capacity.) 

69. The simple reality is that wireless based services in urban areas are 

exceptionally cost efficient as a last mile for moving across reasonably high 

volumes of data (per user), but in order for a wireless system to deliver high 

volumes of content you need a concentration of access points and ultimately 

the wired backbone of the network gets closer to the point of usage. 

Fundamentally it should be asked whether users should be using a wireless 

option in an urban area if they are transferring more than 100Gb in a month 

from a fixed point, inversely does ADSL (or other fixed line) orientated 

infrastructure makes sense for users who are transferring less than 3Gb in a 

month. In certain high density environments the mobility of most wireless 

offerings (3G) is the primary driver … Mobile operators have the power to 

introduce access at a reasonable rate by introducing products aimed for 

single tower usage (restricting its mobility and greatly adjusting planning 

processes). A fixed home broadband solution can be introduced by the evil 

two operators at R150 per month for 3Gb access with the operators 

pillaging in funds from the exercise. 

70. Thirdly national policy needs to endorse and support open peering and the 

creation of network internet exchanges and other facilities around the 

country. The fact that Telkom provides handover for ADSL to ISPs only at 

three locations is ludicrous.  
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71. Fourthly the state should avoid putting money into individual operators or 

trying to put projects out for tender. Instead funding should be directed 

towards establishing an internet technologies financial services provider 

which provides suitable loans to the industry as a whole. [Whilst I haven’t 

fully researched the idea the principles applicable to co-operative banks 

(which the state has passed legislation for in 2007) might actually be 

beneficial in the industry – essentially communication licence holders 

(which are juristic persons) as well as natural persons working in the 

industry are eligible to be members of the co-op and applications for 

financing are received from licence holders. This approach moves it out of 

DoC possible problems – supervision for co-op banks lies with treasury and 

SARB and introduce further democratisation into the process]. If the 

financial service provider for internet development is truly open and 

transparent businesses which benefit from the network effects of broadband 

internet can readily be relied on to provide investments – it makes no sense 

for Google or the now listed Facebook to install a meter of copper on the 

last mile as they cannot charge for the access, but it makes sense for them to 

invest millions if it will see households having access to their service.  

72. Fifthly construction and public work policies need to incorporate an open 

access electronic communications ethos. When SANRAL build a road (with 

or without corrupt tolls) they ultimately should build them such that fibre 

can be run without the road being dug up. Basic construction to includes 

ducts and so forth will avoid stupidity from municipalities seeking to halt 

fibre roll out. 

73. Sixthly we desperately need Class-ECN licence holders to make a mark and 

build localized network infrastructure, every single local municipality 

should have one localized ECN operating. There is no point in Broadband 

Infraco building (or purporting to build) backbone infrastructure when 

nobody is going to be able to use it. 

ADDRESSING THE PROBLEM OF BROADBAND SERVICES IN 
RURAL AREAS? 

74. A wireless last mile is generally presented as capable of ensuring rural area 

broadband with WiMax being particularly noted. The extent to which this is 

possible in the area protected for the SKA radio telescope project requires 

serious consideration. Whilst a major consequence of the SKA is (and will 
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continue to be) the rolling out of fibre and connectivity for the project this 

needs to translate into broadband internet services for the communities 

which are in the area. 

75. WiMax is well positioned for low population density areas (where other 

restrictions do not apply) but it is foolhardy to conduct planning applying 

the maximum distance possible and maximum speeds available, instead  

76. More than the last mile (which can be many many miles) dealing with rural 

broadband requires a systematic construction of multiple network intensive 

nodes (data centres, POPs, “inx”s).  

77. Whilst it may seem counter-intuitive sneakernets and IP by carrier pigeon 

should not be entirely scoffed at for moving high volume data which is not 

time sensitive in rural areas – largely to free up capacity for broadband 

internet services where latency matters. Most rural households have 

connections to towns or other nodes where wired internet connectivity at a 

high speed is possible. When considering offsite backup services for 

farming communities the benefits of the cloud need to be put into the 

perspective of whether solutions which sees the uploading of data by way of 

a continuous upload onto removable storage which is physically taken to a 

connection point for syncing with the server and where rural based 

businesses operate servers in datacentres (virtual or otherwise) and perform 

syncs using physical handover. In essence a farmer may have a torrent 

server (for legal downloads of course) which is on a high speed internet link 

away from the farm. 

PROPOSAL FOR ESTABLISHING A NATIONAL BROADBAND 
NETWORK 
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78. Currently both Sentech and Broadband Infraco are performing operations 

which fall within the domain of a national broadband network. 

79. While it has been suggested that these two state entities be merged, 

numerous reasons exist why such an exercise might ultimately be more of a 

poison than a cure.  

80. Sentech has commenced operations providing broadband connectivity to 

various institutions while Broadband Infraco operates an open access fibre 
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backbone which is made available exclusively to other service providers on 

a wholesale basis. These two features represent major components of a 

national broadband network (an NBN) as conceptualized in many other 

countries and therefore any discussion about an NBN needs to consider 

where Sentech and Broadband Infraco features.  

81. Further Telkom is essentially in possession of an NBN as a result of the 

long term national monopoly held by Telkom and the lack of localized 

development which occurred in many other jurisdictions and Telkom is 

heavily investing in its national network.  

82. There is also currently being put together a national research network 

(SANREN) linking academic (universities) and research institutions on a 

national basis. This network is essentially being assembled by a skeleton 

staff and makes use of infrastructure leased from operators – particularly 

Telkom.  

83. The major lesson from SANREN is that a high speed network can be 

acquired without investing billions in building additional physical networks. 

84. The mobile operators are also investing in their national networks and 

collaboration on backbone network infrastructure has emerged – 

particularly the Dark Fibre Alliance. 

85. Ultimately it seems that if government plans to physically build an NBN it 

should simply invest more money in Broadband Infraco who are ultimately 

building such a network.  

86. If government however is wishing to see the emergence of a broadband 

product available to all (or close thereto as possible) South African’s the 

focus needs to move away from the laying of building network 

infrastructure and should rather be placed on building networks using 

existing infrastructure and facilities. 
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87. The reality is that network operators focus their investments on projects 

which can secure a return on the investment and make a profit. Government 

has attempted numerous strategies to influence the investment to favour 

rural network investment with the Underserviced Area Licence paradigm 

being a particular failure.  
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88. The premise of underserviced areas is in my opinion the fatal flaw. As 

communication service providers build their services in a manner which 

enables them to secure a return on investment and the generation of a profit 

any special dispensation for existing operators or to introduce new 

enterprise operators is bound to confuse business logic with public finance. 

89. Instead of trying to determine what is an underserviced area and seeking to 

direct network operators to specifically cater for those areas the state should 

seek to ensure that access to a “people supporting” broadband product is 

made available throughout the country.  

90. An additional target of an NBN should be the creation of economic activity 

generating nodes in economically depressed (but not necessarily rural) 

areas. Which I submit is fully in line with transforming South African 

society.  

91. I therefore propose that a Dedicated National Broadband Network Operator 

(the NBN Operator) be established on a shoe string budget as a strategic 

state owned enterprise which through the leasing and acquisition of 

facilities from players – and as a last recourse the construction of its own 

provisions – systematically assembles a broadband internet network 

designed to provide 1Mbs internet access on latencies to each household 

and resells data at a price of R50 per gigabyte – prepaid and with no 

expiration. (This essentially means that a consumer for R150 has access to 

3GB data which is exceptionally well priced but the service becomes less 

favourable for usage in excess of 15GB where the costing is R750).  

92. In constructing the network the NBN Operator will establish network nodes 

throughout the country which interface between the backbone and the last 

mile of the NBN network.  

93. The capacity planned for each node is proposed to be directly tied to the 

number of households and it is proposed that 1Mbs of backbone capacity be 

allocated for each household (a contention ratio of 1/5). Therefore a village 

or town of 5000 households would be serviced by a 1Gbs network node. 

This produces a fairly large surplus of capacity at the node which becomes 

a location where ICT intensive firms could be formed.  

94. I propose that the surplus node capacity be resold to SMMEs collocating at 

the network node and making local employment undertakings. The NBN 
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Operator in many towns can construct an office park for back end business 

ventures to start up, therefore generating rental income.  

95. The proposal for the shoestring budget is premised on the fact that facilities 

should be leased from other providers where possible and the NBN 

Operator has access to the proposed broadband financial service provider 

(which other operators have access to as well – conditional upon their co-

operating with the NBN Operator). 

96. Ultimately the network will operate alongside the communication service 

provider’s networks and provides affordable broadband services to end 

users in a household setting with surplus connectivity being used to foster a 

decentralized ICT sector and the concomitant job creation.  

97. With Grahamstown for example SANREN provides a 1Gb link for the 

academic institutions and the existent ADSL community is similarly well 

serviced and the network node should be established for Makana in iRhini, 

ultimately the business case for digital bridging is inevitable – it is possible 

in fact that the NBN Operator will construct a 10Gb link from Telkom’s 

termination point to the needed node in iRhini and that 1Gb will be leased 

from Telkom’s POP in Port Elizabeth 
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98. For obvious reasons fibre would be the main technology leased (and where 

necessary constructed) for the backbone. WiMax seems particularly well 

suited as a standard last mile technology, unfortunately the SKA may result 

in WiMax not being permitted in parts of the Northern Cape. Additional 

technologies for the last mile should be fully explored. 

����������	
��	���	����#����	�������	�����

99. Firstly that isn’t a bad thing, secondly it simply isn’t true. If a network is 

constructed providing network connectivity at R50 per GB the mobile 

operators will be compelled to re-evaluate their pricing for fixed-wireless 

services and the pressure to improve more data intensive and costly 

products will be felt by all operators. Secondly the approach adopted is to 

use the NBN to provide end users with a cost effective broadband product 

by leveraging (and supporting) existing infrastructure. Ultimately the 

network effects of more users are felt by all users. While a certain degree of 
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subsidization underlies the proposal (and government funding – albeit a 

hopefully shoestring budget) the basic premise of a user pay principle does 

underlie the proposal.  
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100. As stated earlier, I am opposed to the government giving money to 

specific operators or for numerous reasons and believe that a loan system is 

better.  

101. Ultimately it is anticipated that Broadband Infraco will perform a great 

deal of the building of the physical network infrastructure and will be fairly 

dependant on loans from the industry development fund. However if 

Telkom plays ball (as it is with SANREN) it could emerge as a fairly 

significant provider of backhaul and if it actually joins the LLU revolution, 

Telkom could find a lot of unutilized copper lines being given usage 

through leasing the lines to the NBN Operator who in turn hooks 

households on the prepaid tariff of R50 per GB for data
2
. 

102. Sentech could similarly emerge as a major provider of capacity in 

deploying WiMax installations at the nodes for last mile provisioning and 

cellular operators can if they wish actually play ball. What is ultimately 

envisaged though is that Class ECN licence holders will play a significant 

role in providing last mile access, and will use the industry fund. 

103. However it is proposed that co-operation with the NBN Operator is a 

pre-condition to access to funding through the industry development fund. 

104. Further strategic partnerships between the fund and retailers (with PEP 

being specifically considered) will be required to ensure that communities 

are able to acquire user equipment and purchase data bundles. A degree of 

device subsidization is proposed and what is essentially hoped for is a 

connection device (such as a dongle) retailing at less than R500 which 

includes 1Gb of data. 
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105. The proposal operates on the basis of connecting households at a fixed 

point on a technology selected by the NBN Operator to the household 

according to the local conditions – this could be WiMax, a wired service, 

3G or coaxial cable. Mobility is specifically not considered and the network 

is intended as consumer grade for quality. 

106. Whilst the proposal assumes that the ECA will be applied and enforced 

on market players the exact role of the NBN Operator has not been fully 

considered and a blanket exemption for the NBN Operator is probably the 

simplest approach – requiring a statutory amendment and inevitable 

constitutional challenge by one of the large operators.   
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POSTAL SERVICES INDUSTRY 

107. Due to time constraints and due to the focus on the “broadband” aspects 

of the industry I am not able to make extensive submissions pertaining to 

the postal services industry discussed in chapter 6. 

108. I submit that the postal services industry is currently somewhat of an 

anomaly within the ICT sector which has seen various instances and forms 

of convergence.  

109. Despite this anomalous situation I submit that postal services should 

specifically be considered in developing the NIP.  

110. In particular I submit that e-commerce is dependent upon an efficient 

postal and courier service industry. 

�
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E-COMMERCE 

111. Due to time constraints and due to the focus on the “broadband” aspects 

of the industry I am not able to make extensive submissions pertaining to 

the e-commerce section discussed in chapter 7. 
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112. I submit that e-commerce is a natural product of broadband penetration 

and therefore if the NIP succeeds in promoting broadband penetration major 

benefits to e-commerce will be a consequence. 

113. Many aspects of e-commerce fall within the generally domain of trade 

and industry – consumer protection for example – and subsequently I 

submit that the DTI has a major role to play in the shaping of the e-

commerce components of the NIP. 

114. I submit that the proposal I have advanced in connection with the 

establishment of the NBN and the establishment of network intensive nodes 

should be geared towards seeing the emergence of the e-commerce 

enterprises throughout the country. 
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DIGITISING GOVERNMENT 

115. Due to time constraints and due to the focus on the “broadband” aspects 

of the industry I am not able to make extensive submissions pertaining to 

the digitising government section discussed in chapter 8. 

116. Currently no authentication service providers as envisaged by the 

Electronic Communications and Transactions Act of 2002 have been 

accredited. The reason appears to be high costs as a barrier to entry. 

117. I submit that there is an urgent need for the emergence of service 

providers offering authentication services for the adoption of modern 

technology in many areas of government and business. I submit that 

consultation with the legal professions with the aim of a collaborative effort 

of notaries around the country could be exceptionally beneficial. 

�
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INVESTMENTS BY STATE INTO BROADBAND INVESTMENTS 

118. I submit that the state should avoid putting money into individual 

operators or placing projects on tender.  
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119. Instead funding should be directed towards establishing an internet 

technologies financial services provider which provides suitable loans to the 

industry as a whole.  

120. Whilst I haven’t fully researched the idea the principles applicable to co-

operative banks (which the state has passed legislation for in 2007) might 

actually be beneficial in the industry – essentially communication licence 

holders (which are juristic persons) as well as natural persons working in 

the industry are eligible to be members of the co-op and applications for 

financing are received from licence holders.  

121. This approach introduces various forms of supervision from Treasury 

and SARB and introduces further democratisation into the process.  

122. If the financial service provider for internet development is truly open 

and transparent businesses which benefit from the network effects of 

broadband internet can readily be relied on to provide investments – it 

makes no sense for Google or the now listed Facebook to install a metre of 

copper on the last mile as they cannot charge for the access, but it makes 

sense for them to invest millions if it will see households having access to 

their service.  
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HUMAN CAPITAL 

123. Due to time constraints and due to the focus on the “broadband” aspects 

of the industry I am not able to make extensive submissions pertaining to 

the human capital section discussed in chapter 10. 

124. I submit that access to ICT resources is the greatest tool in developing 

ICT skills. In particular I submit that children interacting with technology as 

technology from a young age inculcates the necessary confidence in people 

to use ICT tools effectively. 
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INDUSTRY DEVELOPMENT AND DEVELOPING A FRAMEWORK 
FOR A NATIONAL INTEGRATED ICT POLICY FOR SOUTH AFRICA 
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125. Due to time constraints and due to the focus on the “broadband” aspects 

of the industry I am not able to make extensive submissions pertaining to 

the industry development section discussed in chapter 11. 

126. The contents of chapter 12 are canvassed earlier in this submission set. 
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127. I hope the Department finds these submissions in order and look 

forward to the Green Paper. 

Paul Hjul 
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PERSPECTIVE OF AUTHOR 

1. I do not have any professional or commercial relationship with any industry 

participant and other than:  

a. being a consumer of various ICT companies (Telkom, MTN, Afrihost); 

b. being a great fan of the direction which Mweb and CellC took last year; 

c. having had most unpleasant experiences with Vodacom in 2006 which has 

been the subject of several instances of abusive correspondence from 

various agents connected to same in the five years following; 

have no interest in the outcome of the process outside of deriving benefit from 

a better communications industry. 

2. I regard myself as a communications enthusiast and believer in the value of proper 

internet connectivity.  

STARTING PREMISE 

3. The starting premise for this submission set is that the Authority is correct in is 

view that local loop unbundling is prescribed by the Electronic Communications 

Act and falls within the domain of the Electronic Communications Facilities 

Leasing Regulations. 

4. This submission very brief and essentially answers each of the questions upon 

which the Authority seeks input after which I submit my conclusions. 

IS ICASA'S PROPOSED APPROACH TO UNBUNDLING THE LOCAL 
LOOP THROUGH THE IMPLEMENTATION OF THE FACILITIES 
LEASING REGULATIONS REASONABLE, FEASIBLE AND 
ACCEPTABLE? 

5. I submit that this question is inherently incapable of being answered: 
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a. Firstly if the industry participants lack innovation they will find the 

implementation unfeasible, if they are greedy they will find the regulations 

unacceptable; there is nothing the Authority can do about this. 

b. Secondly the ICT industry is on a fundamental level an industry which 

defies the issue of feasibility and the construction of markets has never 

failed to amaze expectations; we know what monopolized local loops 

achieve, we can’t know what unbundled local loops will bring until we 

have them. 

6. In addition to being unanswerable I submit that the question is fundamentally 

irrelevant to the issue. Assuming that the facilities leasing regulations are valid the 

Authority has no discretion but to enforce those regulations.  

7. I submit that the fundamental problem in the regulatory environment is not a lack 

of regulation making power but rather a general failure to tackle certain ICT 

players head on. Quite simply and frankly the former and current parasite-ls and 

politically connected enterprises persist in making a mockery of the Authority and 

ultimately it is the industry which suffers. 

WHAT FORM OF LOCAL LOOP UNBUNDLING DO STAKEHOLDERS 
REALISTICALLY FAVOUR IN THE SOUTH AFRICAN MARKET? 

8. As I am not a stakeholder I have difficulty making any statement on the question. 

However adopting the position that a consumer is a stakeholder the very question 

of “realistically” comes into play. The consumer realistically wants value for 

money and quality service. 

9. I submit that as all forms of local loop unbundling are mandated the Authority 

should ensure that the unbundling takes place. However I submit that the 

Authority should I submit focus on bitstream and sub-loop unbundling for the 

following reasons: 

a. Bitstream unbundling entails “quick wins” for the industry and allows 

gains to be felt.  

b. A great deal of hostility towards LLU appears to rest in the “profitable 

exchanges” in high density, high demand areas in contrast to unprofitable 

exchanges. In essence the presumption is made that ICT players will focus 

on drawing easier profits from these exchanges. This presumption is 

faulted if in the process of accommodating high ICT demand areas the 

industry is forced to drive investment to the sub-loops – eventually 

securing fibre to the street, fibre to the building and fibre to the premises.  
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WHAT OTHER COST ITEMS SHOULD BE INCLUDED IN EACH 
FORM OF LOCAL LOOP UNBUNDLING? 

10. No comment. 

SHOULD A STANDARDISED ORDERING SPECIFICATIONS SYSTEM 
BE DEVELOPED? 

11. Whilst standardised ordering specification is beneficial the fear of over-regulation 

creeps in. 

12. The Authority already has a duty to compile lists of essential facilities. I submit 

that what the Authority should seek to do is to categorise sections of Telkom’s 

local loop according to profitability.  

IN THE EVENT THAT AN ACCESS LINE DEFICIT IS IDENTIFIED, 
WOULD YOU BE WILLING TO CONTRIBUTE TO AN ACCESS LINE 
DEFICIT RECOVERY SCHEME? 

13. I submit that an access line deficit can only be identified while the loop is 

unbundled and further that its existence will represent continued structural 

problems. 

CONCLUSION: REGULATIONS ARE UNNECESSARY 

14. I do not believe that the any regulatory framework pertaining to the local loop will 

be able to drive the improvements which the Authority is ultimately hoping to 

achieve. It is telling that despite the facilities leasing regulations having come into 

effect no publically reported attempt to secure access to the local loop for ADSL 

provision has surfaced. 

15. In particular I submit that if the authority places its focus on the facilities 

regulations and there enforcement. 

16. I therefore submit that whilst it may be desirable for the Authority to promulgate 

specific regulations pertaining to Local Loop Unbundling of the copper 

infrastructure used to provide the current loop it is not regulations themselves that 

will achieve real LLU. 

17. An alternative to specific LLU Regulations would be for the Authority to 

concentrate its focus on implementation and monitoring of the existing Electronic 

Communications Facilities Leasing Regulations and in particular to commence 

November 2011 with a zero tolerance approach towards large network operators 

refusing (including stalling) to lease facilities. 
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Principle Submissions 

Submissions to the Portfolio Committee on Justice and Constitutional 

Development on Superior Courts Bill 2011[B7-2011], the Constitution 

Seventeenth Amendment Bill [B6-2011], and the Judges’ Remuneration and 

Conditions of Employment Amendment Bill [B12-2011]  

[1] In essence in this submission set we argue that the process by which the 

Department of Justice and Constitutional Development has repeatedly sought 

to reform the Court and legal system is fundamentally and fatally flawed – as 

demonstrated by the repeated problems experienced in the process. We 

believe that the flaws of the process stem from two facts: firstly that the 

Department of Justice and Constitutional Development seek to institute reform 

to the judiciary to suit the temporal wishes of the National Executive with 

consultation and consideration a secondary concern; secondly that the 

reforms are frequently sought on a reactionary rather than a proactive and 

considered approach, that is that a particular problem or political issue exists 

or is perceived to exist and must be addressed (frequently with a sledge 

hammer) – with the result that reform proposals frequently place the horse 

before the cart. 

[2] Currently the Minister has introduced a Constitution Seventeenth Amendment 

Bill in a manner which we believe is unconstitutional in that it fails to comply 

with the requirements set out in Section 74(5) of the Constitution, further 

Cabinet has as a matter of urgency and blatantly in an exercise to save face 

presented without call for public or other comment a Bill for the Committee to 

consider such that it may with absolute urgency be passed such that the 

President is able to escape a constitutional challenge to his decision to extend 

the term of office of the current Chief Justice. Additionally while the Superior 

Courts Bill is a remarkable improvement on the 2003 Bill we cannot supinely 

accept legislation on the premise that it is less bad than previous proposals on 
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the same legislation. There are particular sections of the current Bill that 

appear wholly indefensible these include the provisions for circuits of the 

Supreme Court of Appeal and the requirement that any bill establishing or 

amending any court of section 34 (of the Constitution) tribunal must be 

introduced after consultation with the Minister of Justice. 

[3] It is therefore our view that it is imperative to our constitutional democracy that 

the Committee as a component of Parliament hold the National Executive to 

account and require that the National Executive remedy what is fundamentally 

a defective approach which has all of the hallmarks of undermining judicial 

independence. We believe that the judiciary is placed in a particularly 

precarious position in matters pertaining to the amending or passing of 

legislation reforming the Courts and that it is the first duty of Parliament and 

civil society to ensure that the judiciary is not undermined in the legislative 

process. 

[4] In addition to commenting on the provisions of the Bills on which these 

submissions comment we seek to provide the Committee with alternatives; 

this brings about the risk of moving outside of what is relevant to the 

Committee’s agenda, however it is our belief that the existence of alternatives, 

even if not considered, is a valuable component in the Committees arsenal of 

considerations: The Committee may for example enquire from the drafters of 

the Bill an explanation as to why they have adopted a particular model as 

opposed to alternatives.  

[5] It is hoped that the Committee will take cognizance of these submissions and 

deeply interrogate both the process and the contents of the bills in question. 

We submit that the Constitution Seventeenth Amendment Bill is an 

unnecessary changing of the goal posts and should not be considered before 

the Superior Courts are aligned to the Constitution. We further submit that the 

Chief Justice’s tenure should not be extended under current circumstances. 
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Constitution Seventeenth Amendment 

Bill appears to have been improperly 

introduced into Parliament 

1. On the 21st of May 2010 the Government Gazette under a General Notice, Notice 414 

of 2010 gives notice that the Minster of Justice intended to introduce a Constitution 

Amendment Bill. This Bill’s long title reads: 

To amend the Constitution of the Republic of South Africa, 1996, so as to 

further define the role of the Chief Justice as the head of the judiciary; to 

change references to “Magistrates’ Courts” to “Lower Courts”; to provide 

for a single High Court of South Africa; to provide that the Constitutional 

Court is the highest court in all matters; to further regulate the jurisdiction of 

the Constitutional Court and the Supreme Court of Appeal; to provide for the 

appointment of an Acting Deputy Chief Justice; to further regulate the 

composition and the functions of the Judicial Service Commission; and to 

provide for matters connected therewith. 

2. During June 2011 B6-2011 has been introduced into the National Assembly for which 

comments are called for consideration by the Portfolio Committee on Justice and 

Constitutional Development. This Bill appears under the name Constitution 

Seventeenth Amendment Bill and has the same long title as the Constitution 

Seventeenth Amendment Bill. 

a. Both Bills contain the error ‘to changes references to “Magistrates’ Courts” to 

“Lower Courts”’, clearly the first “to” ought to be “from” 

b. B6-2011 explicitly refers in its title page to “As introduced in the National 

Assembly (proposed section 74(3)(a); particularly of proposed amendments 

published in Gazette No. 33216 of 21 May 2010)” which is the Gazette 

containing the Nineteenth Amendment. 

3. However the Constitution Seventeenth Amendment Bill is not a mere continuation of 

consideration of the introduced Constitution Nineteenth Amendment Bill appearing in 

the Government Gazette on the 21st May 2010: 

a. Firstly the Bill’s appear under a different name (short title).  
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i. The purpose of publishing the Bill in terms of Section 74(5)(a) is to 

enable the public to make comments on the Bill directly to the National 

Assembly which will consider the amendments to the Constitution. 

The fact that the name (short title) of a Constitutional amendment does 

not indicate what the effect of the amendment makes the names of 

amendments greatly significant.  

ii.  Whilst the majority of persons interested in the issue would be able to 

ascertain that what was the Constitution Fourteenth Amendment was 

withdrawn and re-worked as the Constitution Nineteenth Amendment 

before being re-introduced a year later as the Constitution Seventeenth 

Amendment this cannot be presumed. 

iii.  The fact that a highly controversial Constitution Seventeenth 

Amendment Bill circulated at a similar time to the Constitution 

Nineteenth Amendment makes it all the more possible that 

organizations (such as political parties) seeking to make submissions 

on both the judicial amendments and the erosion of provinces could 

end up with an administrative glitch where submissions on the 

Seventeenth Amendment have been marked as complete. 

b. Secondly the numbering of Sections is different: the Nineteenth Amendment 

Bill (the earlier Bill) has 12 Sections whilst the Seventeenth Amendment Bill 

has 11.  

c. The numbering difference is a result of the absence in the Constitution 

Seventeenth Amendment Bill (the later Bill) of what is Section 10 in the 

earlier Bill: 

A judge of the Constitutional Court, the Supreme Court of Appeal or the 

High Court of South Africa holds office until he or she attains the age of 70, 

or until he or she is discharged from active service in terms of an Act of 

Parliament. 

d. Thirdly Section 6 is different between the two Bills. In the Constitution 

Nineteenth Amendment Bill the provision will provide for: 

All other courts may decide any matter determined by an Act of Parliament, 

but a court of a status lower than the High Court of South Africa may not 

enquire into or rule on the constitutionality of any legislation or conduct of 

the President. 

Whereas the Constitution Seventeenth Amendment Bill sets out: 
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All courts other than those referred to in section 167. 168 and 169 may 

decide any matter determined by an Act of Parliament, but a court of a status 

lower than the High Court of South Africa may not enquire into or rule on 

the constitutionality of any legislation or any conduct of the President. 

e. Whilst the change of Section 6 might be intended as an improvement for the 

sake of clarity the change is both significant and quite simply isn’t the clearest 

manner to convey what appears to be intended: 

All courts other than the Constitutional Court, the Supreme Court of Appeal 

and the High Court of South Africa may decide any matter determined by an 

Act of Parliament, but a court of a status lower than the High Court of South 

Africa may not enquire into or rule on the constitutionality of any legislation 

or any conduct of the President. 

4. A survey of the Government Gazette for the period April through July 2011 reveals 

that no notice in terms of Section 74(5) of the Constitution has been published. 

Further the Memorandum to the Bill states at paragraph 3.4: 

A draft version of the Bill has been published in Gazette No. 33216 of 21 

May 2010 for public comment and in accordance with section 74(5)(a) of the 

Constitution and, since the Bill is closely linked to the transformation 

envisaged by the Superior Courts Bill, 2011, the latter draft Bill was 

simultaneously published for public comment. In compliance with section 

74(5)(b) of the Constitution, the Bill was also submitted to the provincial 

legislatures for their views. 

5. It is possible, and on the face of the contents of the Memorandum probable, that the 

Minister of Justice and Constitutional Development is of view that it is not obliged to 

re-comply with Section 74(5) of the Constitution.  

a. It is my submission that if this is the case then the Minister is simply wrong as 

the requirements of Section 74(5) requires that the public be given notice of 

the contents of a Bill amending the Constitution as that Bill will be debated in 

the National Assembly; 

b. Even if I am wrong the prospects that the process will attract a legal challenge 

cannot be ignored. The fact that the no less an executive office holder than that 

of the President has expressed frustration with the judiciary striking down 

“government policy” should be matched by government avoiding creating 

situations in which legal challenges may so easily be brought. 

c. Regardless of the legal necessity to issue a proper 30 day notice in terms of 

Section 74(5) it seems appropriate in light of the history of the sets of 
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amendments (and their shelving and resurfacing over the previous 5 years) to 

seek comment. 

6. Ultimately the former Constitution Nineteenth Amendment Bill has metamorphosed 

into the Constitution Seventeenth Amendment Bill which has on the face of it has not 

been introduced in accordance with Section 74(5)(a) of the Constitution. It is probable 

that the provisions of Section 74(5)(b) and Section 74(5)(c) have also not been 

complied with which would further harm the situation. 

7. Submissions on the Nineteenth Amendment Bill were made by various persons on or 

before the deadline set in the Notice. Other persons may have made submissions after 

the deadline set in the Notice.  

a. Will these amendments be included in submission to the Speaker of 

Parliament in terms of Section 74(6)(a)? 

i. If the submissions are not included then the Department in reworking 

the Bill has been able to mute potential criticisms of big issues in the 

Bill. 

ii.  If the submissions are included a person reading criticisms which have 

been addressed may be inclined to an unfavorable view of the 

criticisms as some of those issues complained of simply do not appear. 

iii.  The exclusion of Section 10 from the Nineteenth Amendment quite 

possibly stems from objections raised against it.  

b. It would be a great disadvantage to the National Assembly to have to apply 

consideration to the Bill with scope for confusion in terms of what refers to 

what. 

c. The prospects of objection fatigue can simply not be ruled out. Government 

has been introducing and retracting Bills on this matter for several years. The 

possibility that government is seeking to dictate the amendment by way of 

attrition cannot be ignored – sadly the state seems frequently to litigate by 

attrition in civil matters despite the adverse affect this has on access to justice. 

8. On the most favourable view of the current situation the effect of the error is for the 

Bill to be considered by the Committee to provide its input before the Bill is re-

introduced in accordance with Section 74(5) which will call for formal submissions 

which in terms of Section 74(6) will land before the National Assembly. This is 

highly unlikely to be the intended case. 
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9. I submit however that the Portfolio Committee should before conducting public 

hearings or deliberating extensively on the Bill (and the related Superior Courts Bill) 

make a decision (and pass the requisite resolution) to refer the defective introduction 

of the Bill back to the Department of Justice and Constitutional Development for 

proper consideration and re-introduction such as to comply with Section 74(5). 

10. I further submit that the Committee should task its researchers to collate all comment 

received by Parliament on all Constitution Amendment Bills pertaining to the 

judiciary regardless of whether the Bills were passed or withdrawn and to compile a 

report providing an overview of the issues of comment. 

11. The submission that the Bill has been introduced without proper compliance with the 

Constitution is made before consideration of the merits of the Bill. At the outset it is 

admitted that I object to the Bill on principle as well. Submissions and objections to 

the Bill on principle will be set out in other submission sets. However one area 

warranting comment is the effect of the deleted provisions namely clause 10 of the 

earlier Bill. 

12. Clause 10 of the Constitution Nineteenth Amendment Bill provides for a replacement 

of the current terms of office which differentiate between Constitutional Court judges 

and other judges. To do this it substitutes Section 176 with a single paragraph: 

A judge of the Constitutional Court, the Supreme Court of Appeal or the 

High Court of South Africa holds office until he or she attains the age of 70, 

or until he or she is discharged from active service in terms of an Act of 

Parliament. 

13. This provision creates a tidy means of establishing uniform conditions of service in 

the Constitution for judges of the three courts.  

14. The prospects of an Act of Parliament providing for different discharges from active 

service however remains possible – Parliament may therefore set limitations on the 

term of service of judges of any of the three Courts.  

15. Further this tenure amendment clause is of remarkable significance to Cabinet’s most 

recent shifting of the goalposts, which lies at the heart of the current Chief Justice 

term extension crisis.  

a. If the amendment were to have been passed the incumbent Chief Justice would 

be eligible under the Constitution to hold office until same attains the age of 

70 years, however absent an amendment to the Judges Remuneration and 

Conditions of Employment Act the conundrum would remain. 
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b. However the Judges Remuneration and Conditions of Employment Act would 

need to be reconsidered in its entirely and Parliament would justifiably set the 

discharge of active service of the Chief Justice to 70 years of age. 

16. I am not able to ascertain why this provision was dropped and does not appear in the 

Constitution Seventeenth Amendment Bill, however I do regard the change as an 

odious indicator of a change in the intentions of government – perhaps it is the policy 

of government to give the President greater control over the term of office of judicial 

officers. 

17. Due to the fact that I regard the Bill as (a) fundamentally unsound, ill-conceived and 

wholly unnecessary, (b) contrary to the principles upon which our law is based – the 

provisions pertaining to the Chief Justice exercising responsibility over “norms and 

standards”, and (c) detrimental to the proper administration of justice, I regard the 

submit that the improper introduction of the Bill is merely a cherry on the cake for 

any person seeking to challenge the constitutionality of the amendment should it pass 

the National Assembly. 
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Renaming of Magistrates’ Court has no 

real rational purpose 

This particular submission set is an exercise that is premised on 

exploring the possibilities created using the current language of the 

Constitution – which is presumed to have been wisely weaved into the text. 

It may justifiably be viewed as a harebrained operation.  

“LOWER COURTS” MAKES NO IMPROVEMENT ON MAGISTRATES’  
COURTS 

1. The Constitution Seventeenth Amendment Bill seeks to substitute the provisions of 

the Constitution which refer to “Magistrates’ Courts” with “Lower Courts”. It is my 

opinion, and therefore submission, that this serves no real rational purpose. 

2. In addition to substituting 

3. The Memorandum proffers the explanation that the denomination “magistrates’ 

courts” is a “relic from a bygone era” and justifies this by setting out that the current 

Magistrates’ Courts Act dates back to 1944.This explanation is simply idiotic. 

a. In reality the denomination of “magistrates’ courts” dates back significantly 

further and is a term used in many jurisdictions with differing meanings. In 

essence a magistrate or magistrate judge, as in the United States Federal 

Judiciary, is type of judicial officer. There is nothing anachronistic or 

fundamentally archaic in the term magistrate, at least no more so than in the 

term judge. 

b. South Africa does differ from the United Kingdom which has afforded the title 

of judge to what was referred to as a stipendiary magistrate. Magistrates in 

South Africa are in essence stipendiary officials and a case may be made for 

referring to the presiding officers of certain Magistrates’ Courts as judges.  

i. However making magistrates judges could trigger the appointment 

process applicable to High Court judges as a result of the effect of 
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Section 174(6) whilst currently magistrates fall within the scope of 

Section 174(7). 

ii.  If indeed the intention is to move towards adopting a uniform judicial 

office approach then the provisions amending the Constitution, in 

Section 10 of the Bill, to provide for committees to address lower court 

appointments are deeply problematic. 

c. The reasoning of “relic” run to its natural conclusion would consider the High 

Court at the Cape a “relic from a bygone era” on the basis of its inclusion into 

the legal framework for close on 200 years. If thought is given to the matter is 

the law itself not arguably a relic? 

d. The Department of Justice and Constitutional Development and Parliament 

has in their wisdom expanded the regional divisions of magistrates’ court and 

appended matters traditionally in the parameter of the superior courts (divorce) 

firmly to the lower courts. This is not a bygone era decision, it is a recent 

move. 

4. For similar reasons no succor can be found in the argument ‘this would make it 

possible, when developing new legislation regarding the establishment and structures 

of the lower courts, to move away from the denomination of “magistrates’ courts”’ as 

no sense is given as to what benefit will be felt in the development of legislation nor 

what offence is caused by the term magistrate. 

5. The proposed nomenclature change achieves nothing, more damning however it 

effectively diminishes the structure existing in our Constitution.  

THE HIERARCHY OF JURISDICTION SET OUT IN THE CONSTITUTION 

6. There are several means of indicating a distinction between courts of varying degrees 

of jurisdiction and powers.  

a. Certain jurisdictions use terminology relating to superior and inferior courts 

although the designation does not in itself express the actual powers of the 

courts - The Federal District and Circuit Courts of the United States wield 

immense power but are in terms of the United States Constitution “inferior 

courts”, this follows because they are established below the US Supreme 

Court. 

b. In other jurisdictions the terms Superior and Lower Courts are generally used. 

c. In general however unless a legal system gives significance to a particular 

term the idea of lower courts is used to express a court which is not a court of 
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last resort when referring to a matter in relation to court higher on the 

hierarchy of the system. 

7. It is inevitable that some form of expressing a judicial hierarchy will exist in any legal 

system. Furthermore some form of an indication as to the jurisdiction has to follow. A 

real difference exists between courts with inherent powers and courts which are 

creatures of statute. Similarly a courts ultimate scope of power is greatly influenced 

by its area of jurisdiction and whether it possesses a power of judicial review. 

8. The Constitution provides for a differentiation of courts in Section 173 which 

differentiates between those courts with the “inherent power to protect and regulate 

their own process”. This section does not bestow the power to courts which are not 

High Courts but have a status similar to a High Court. 

9. The Constitution at Section 170 further provides for a differentiation between courts 

with a power to enquire into matters of constitutionality and courts which may not. 

10. I submit that the effect of this is that Parliament may by way of statute establish a 

court with the status of a High Court in order to afford that court powers to enquire 

into the constitutionality of legislation or the conduct of the President. However such 

a court lacks inherent powers to regulate its own process or to develop the common 

law, although the statute establishing the court may give it these powers.  

11. The current structure of Section 166, together with the remaining provisions of the 

Constitution, provides for: 

a. Courts which have both a power to regulate their own process and the power 

to enquire into matters of constitutionality: 

i. the Constitutional Court and Supreme Court of Appeal which sit at the 

top of the judicial system; and 

ii.  possible high courts of appeal established by an Act of Parliament to 

hear appeals from High Courts, it is axiomatic that these courts would 

be of the same status as the High Courts and would form an 

intermediate appellate level; in some respects the full court currently 

serves as a high court of appeal1 

                                                           
1 As a somewhat tangential matter to the issue under consideration in this submission 
argument: The practice of a full court hearing appeals from a final decision and delivered 
judgment of a single judge is statutorily provided for rather than forming part of the core 
nature and original supervisory authority of a court of original jurisdiction. Without 
Constitution authority to pass a statute providing for a superior court of original jurisdiction 
to exercise appellate jurisdiction over the final judgment of a superior court it could be 
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iii.  the High Courts; 

b. Courts which have the power to enquire into matters of constitutionality but 

do not have an inherent power to regulate their own process: 

i. Courts created by way of a statute which in terms of the statute (or an 

interpretation of the statute) has the same status as a High Court, for 

example the Labour Courts. 

c. Courts which are restricted in adjudicatory power to those matters determined 

in an Act of Parliament: 

i. Magistrates’ Courts; 

ii.  Courts created by way of a statute which in terms of the statute (or an 

interpretation of the statute) has the same status as a Magistrates Court; 

iii.  Any other court created or recognized by a statute. 

THE IMPORTANCE OF MAGISTRATES’ COURTS AS A DISTINCT  ENTITY 

12. Essentially the Magistrates’ Courts referred to are of a status higher than a court 

which is not established with a status similar to that of a Magistrates’ or High Court – 

for example a small claims court or a customary court2.  

13. Magistrates’ Courts are lower courts in that they are of a status lower than a High 

Court, and axiomatically have no power to enquire into constitutionality matters. 
                                                                                                                                                                                     

argued that no statute from a non-sovereign parliament and endorsed by a President without 
prerogative powers can grant powers of appeal to a court over the final judgments of a 
superior (non-inferior) court. 
 
The issue at hand is not whether the argument will ultimately render a statutory provision 
enabling the full court of a High Court (or as envisaged a Division of the High Court of South 
Africa) unconstitutional, but rather whether the amendment will create scope for uncertainty 
and a legal challenge. Making a determination as to whether the statutory provisions enabling 
judges other than judges of appeal to hear an appeal from a final judgment of other judges 
could require extensive argument and research into comparative jurisdictions and the probing 
of what would ordinarily be academic questions. This I submit should be avoided. The 
Constitution as it currently stands in its wisdom enables the legislature to by statute empower 
a superior court to sit on an appeal of another superior court and the legislature has done so 
by way the full court fulfilling the jurisdiction of a high court of appeal. 
Whether Section 171 of the Constitution would furnish the legislature with the power to 
provide for full courts could similarly be argued. However the problem remains that a case is 
opened to challenge the full court hearing an appeal from a single judge who has granted a 
final judgment. 
2 These courts may also be specifically established to be of the same status as a Magistrates’ 
Court. 
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Further as they are not a High Court the Constitutional Court or the Supreme Court of 

Appeal they lack the inherent powers of those courts. 

14. However the fact that the Constitution prescribes Magistrates’ Court is a source of 

institutional security for the Magistrates’ Courts. 

a. It is my submission that the structure of Section 166 affords special 

constitutional recognition of the Magistrates’ Courts as a distinct component 

of the judiciary rather than an entity entirely dependent upon a statutory 

creation.  

b. Magistrates’ Courts are therefore creatures of statute, but the legislature is 

restrained in so far as it cannot abolish the Magistrates’ Courts, nor can it 

erode the essence of their being. The extent to which the Constitution 

prescribes an essential character of a Magistrates’ Court has not been 

exhaustively discussed however the distinction offers constitutional 

protection3. 

c. I submit that the Magistrates’ Courts must in order to satisfy the Constitution 

be structured as having a “general” jurisdiction and must be “ordinary courts”. 

This essential character of the Magistrates’ Courts is vital to protecting fair 

trial rights. To this end a court which is not a Magistrates’ Court or a High 

Court which is bestowed criminal jurisdiction must enjoy sufficient statutory 

protection and traits necessary to render it an “ordinary court”4. 

d. Furthermore if consideration is given to Section 165(5) of the Constitution 

which requires that an order or decision of court “binds all persons and organs 

of state to which it applies” a Constitutional existence of Magistrates’ Courts 

makes it impossible for the state to readily ouster the jurisdiction of 

Magistrates’ Courts and escape application of decisions of Magistrates’ 

Courts. On the other hand courts created observing particular communities 

customs cannot make decisions binding non-adherents. In essence because 

Magistrates’ Courts must be provided for as courts which apply to everyone 

                                                           
3 While the argument may seem to contradict the proposition made in the previous footnote – 
namely that the Constitution should not be amended such as to create scope for uncertainty – 
the hypocrisy is I submit justified. The potential uncertainty and opening for interpretation 
affords powers to the Constitutional Court in determining whether a statute contravenes the 
requirement for Magistrates’ Courts in terms of Section 166(d), such exercise occurs only if 
the legislature potentially  
4 I submit that because of Section 166(d) Parliament may not replace the current Magistrates’ 
Courts with a system of military lower courts which are operated without fear by impartial 
judicial officers whose appointment, promotion and discipline are done without favour or 
prejudice. Other considerations may lead to such a statute being struck for other reasons. 



 
 

Page 14 of 138 
 

and which have general and broad jurisdiction organs of state are under the 

law. 

15. The hairsplitting exercise which this submission may appear to be fundamentally 

advocates that as the Constitution currently stands the South African state is obliged 

to maintain open, accessible, independent, professionally staffed, general courts called 

Magistrates’ Courts.  

16. Further that Parliament may pass legislation establishing or recognizing5 specialist 

courts either without affording status or affording the status similar to a Magistrates’ 

Court or the status similar to a High Court and that such establishment and 

recognition will be done by Parliament as part of a rational exercise to improve the 

administration of justice. 

17. All courts, and I submit that any court operating in terms of Chapter 8 is a court of 

record. which is lower in status to a High Court may properly be termed Lower Courts 

in all contexts whereas the High Courts (and courts of similar status) are lower courts 

in so far as the Supreme Court of Appeal and Constitutional Court are concerned.  

18. The distinction within Lower Courts because horrendously blurred if Magistrates’ 

Courts are removed from the Constitution. All courts lower in status than a High 

Court becomes a Lower Court and the provision of “including any court of a status 

similar to either the High Courts or the Magistrates’ Courts” becomes redundant at 

“or the Lower Courts” in the amended version6. 

19. That the elimination of the distinction between Magistrates’ Courts and other lower 

courts is intended is to be found in the proposed amendment to Section 170 of the 

Constitution.  

20. I submit a court or system of courts which are administered by a provincial, local or 

traditional authority and which is not afforded the status of a Magistrates’ Court may 

be established by virtue of an Act of Parliament with severely curtailed jurisdiction 

which excludes organs of state. However any reduction of the matters on which a 

Magistrates’ Court may decide may be challenged as undermining the requirement of 

Section 166(d) of the Constitution. 

21. I submit that because all courts derive their authority as the vestment of judicial 

authority from the Constitution – particularly Section 165(1) – a great deal of state 
                                                           
5 Which quite significantly could have the effect of delegating authority. 
6 In the event that it is accepted that the Constitution must be amended to fit a High Court and 
Lower Court model then I submit that Section 166(e) should be re-written either by dropping 
the “or the Magistrate’s Court” or as “any other court established or recognised in terms of an 
Act of Parliament as either a Lower Court or as a court with the status of the High Court of 
South Africa. 
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power and authority flows to a lawfully and properly acting court regardless of its 

status, but that a graded approach is inevitable: 

a. Section 165(4) requires measures be taken to uphold courts’ independence, 

impartiality and effectiveness However the interpretation of this clause will 

always be down with regard being given to the context of the court in 

question. Therefore a determination as to whether an organ of state (including 

the President) is failing to fulfill the constitutional obligation imposed by 

Section 165(4) will be measured according to the standard of independence 

rationally required by that court. 

b. Section 165(2) demands courts be independent and subject only to the 

Constitution and the law, however a court which is deeply a creature of statute 

applying a highly mechanical codified law is an impartial functionary rather 

than a general court of law.  

22. Because of a grading effect it is I submit detrimental to the administration of justice to 

level all courts below the status of the High Court. 

23. I therefore submit that the change in nomenclature and consequent compounding of 

all lower courts to the same status is inimical to the administration of justice and 

should be rejected.  

24. Instead the Department of Justice and Constitutional Development should actively 

work towards the proper institutional development of Magistrates’ Courts as a core 

component of the legal system and not as an appendage to the Department. 
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SUPERIOR COURTS BILL: 

COMMENTS INSERTED ONTO 2011 

BILL [B7-2011] – PAUL AH HJUL 

Paul AH Hjul        hjul.paul@gmail.com 

 

This comment set is being included warts and all. Its length is 

largely a product of the layout in which the Act appears. 

 

1. The Superior Courts Bill of 2011 is before Parliament as B7-2011. This Bill is 

intimately tied to the Constitution Seventeenth Amendment Bill B6-2011 and the two 

Bills have been jointly released for public comment. Due to my interest in the matter I 

secured during April 2011 a copy of the Bill in order to aid preparation for making 

submissions to Parliament on introduction of the Bill.  

2. The comments are fundamentally of a preparatory nature aimed at fleshing out the 

Bill in order to derive submissions on the Bill. I have ultimately decided to render the 

commentary a component of the submissions to Parliament (and any person 

considering such submissions) due to the fact that they reveal some of the underlying 

thinking on the submissions and due to the fact that the submissions are nowhere near 

the point at which I would like them to be at and I fear a great deal of problems with 

the Bill which has been included in the comments but not necessarily submissions. 

3. Due to the fact that the comments are written with the development of submissions in 

mind at places the comment is effectively ready to be transposed into a different 

setting altogether. At other places the comments may however be highly idiosyncratic 

as a jotting of what was on my mind at the time the piece was written. 

4. The comments admittedly carry a critical bias or slant and view the Bill in a negative 

light, in particular I harbour the view that the drafters of the Bill have failed: 
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a. to appraise themselves of the tomes of discussion and critical literature on the 

operation of the Courts; and 

b. to conceptualize a framework in mind from which to derive the Bill; and 

c. to remain within the bounds of the precepts of the Constitution, appearing to 

presume that the Constitution should be amended to fall into what government 

desires the Superior Courts Bill to look like. 

5. However I am strongly of the view that this Bill is a vast improvement on the earlier 

Bills and I appreciate the difficulty which the drafters of the Bill would enjoy 

considering that they are fundamentally functionaries of the government and not an 

independent critical law drafting institution.  

6.  The comments can be broadly categorized into: 

a. Comments which are critical of a lack of clarity or emergence of a potential 

flaw in the language choice 

b. Comments which question the wisdom of a concept introduced into the Bill – 

particularly the Circuits of the Supreme Court of Appeal, which I submit is 

fundamentally and irredeemably unsound, idiotic and inimical to the 

administration of justice. 

c. Comments which highlight an internal inconsistency between governments 

stated policies and the provisions of the Bill. 

7. I have compared the Bill as received with the Superior Courts Bill as promulgated as 

Bill B8-2011 and identified no significant changes between the two Bills. 
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To rationalise, consolidate and amend the laws rela ting to the Constitutional Court, 

the Supreme Court of Appeal and the High Court of S outh Africa;  to make provision 

for the administration of the judicial functions of  all courts;  to make provision for 

administrative and budgetary matters relating to th e Superior Courts;  and to provide 

for matters incidental thereto. 

The long title sets out two different arrears of concern within the 

legislation namely (1) regulating and “rationalizing” certain Superior 

Courts and (2) making provision for the “administration of the judicial 

function of all courts”.  

The first function effectively places the Bill as a replacement of the 

incumbent Supreme Court Act as well as the Constitutional Court 

Complimentary Act and any residual provisions relating to the Superior 

Courts from the former Bantustans. The need for post-Constitutional 

legislation to replace the Supreme Court Act is undeniable and is quite 

frankly long (more than 13 years) overdue.  

The second area of amendment is however slightly more 

problematic, particularly if it hasn’t been written with proper reference to 

the existing legislation concerning other courts – and I submit that it hasn’t 

been: The Magistrate’s Courts are effectively regulated by legislation 

dating back to 1944, a fact comically raised in the memorandum to the 

Constitution Seventeenth Amendment Bill, although a major set of 

amendments which have been recently brought into operation concerning 

regional civil courts – the consequences of which I believe will ultimately 

be disastrous for the operation of the Supreme Court of Appeal as 

envisaged under this Act. In essence I submit that unless very serious 

consideration is given to properly evaluating how all of the courts in the 

Republic operate and are able to form a coherent supporting (that is 

supporting each other) structure, it is problematic to on an ad hoc basis 

amend the practices of different courts in legislation targeted at one court. 

Further the fact that “administration of the judicial functions” is 

incorporated into the Bill with limited reference in the Bill being made to 
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the Judicial Service Commission is I submit highly problematic – 

particularly as all of these references pertain to issues unique to the High 

Court, which effectively means that the JSC will become involved in the 

appointment of lower court judicial officers but not the overall policy 

shaping. 

Related to this is the fact that the legislation appears to ignore 

various statutory structures relating to the administration of justice – the 

Magistrate’s Commission and the South African Law Reform Commission 

come to mind. 

 

The long title makes no mention of the extensive additional powers 

given under the Act to the Chief Justice. It is my respectful opinion that the 

President acted wholly unconstitutionally in extending the tenure of the 

incumbent Chief Justice and I believe that the litigation that has followed 

on this issue will result in further embarrassment Republic - in part as the 

scope of controversy emerges not out of the original provisions of the 

Constitution but rather a later amendment (which moved the office of the 

Chief Justice to the Constitutional Court and created scope for an extension 

of tenure of judges of the Constitutional Court) and it demonstrates a 

general conceptual failing within the structure of the superior courts at the 

time of the amendment (which this legislation in my opinion continues to 

perpetrate).  

The uncritical extending of powers to the Chief Justice is, to put it 

bluntly, dangerous, moreover it is impractical and unsuited to our legal and 

political environment. The primary means of extending the Chief Justice’s 

powers are captured in the new Section 165 of the Constitution - which at 

an earlier manifestation gave similar powers to the Minister (making it clear 

that the underlying thinking of “command and control” still shapes this 

provision). 

 

More damning than that what the legislation does is what the 

legislation fails to do: the legislation fails to establish a family court which 

has been recognized as needed for more than 25 years; the legislation fails 
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to prevent the Supreme Court of Appeal from growing into an unwieldy 

sized appellate structure which is at risk of one hand not knowing what the 

other is doing (as cautioned by former Chief Justice Corbett); the legislation 

fails to introduce an means to ensure that the provision of court services is 

adequately done (such as through a dedicated department or agency for 

court services); the legislation fails to restrain SLAPP suits and victory-

through-attrition by litigants with deep pockets (particularly organs of state 

who have the public purse to mishandle).  

 

PREAMBLE 

 

WHEREAS section 1 of the Constitution of the Republic of South Africa, 1996, provides that 

the supremacy of the Constitution and the rule of law form part of the founding values of the 

Republic; 

 

AND WHEREAS section 165 of the Constitution provides that— 

(a) the judicial authority of the Republic is vested in the courts; 

(b) the courts are independent and subject only to the Constitution and the law, which 

they must apply impartially and without fear, favour or prejudice; 

(c) no person or organ of state may interfere with the functioning of the courts; 

(d) organs of state, through legislative and other measures, must assist and protect the 

courts to ensure the independence, impartiality, dignity, accessibility and 

effectiveness of the courts; 

(e) an order or decision by a court binds all persons to whom and all organs of state to 

which it applies;  and 
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(f) the Chief Justice is the head of the judiciary and exercises  responsibility over the 

establishment and monitoring of norms and standards for the exercise of the judicial 

functions of all courts; 

Sub-paragraph (f) assumes the accomplishment of the amendment 

under Section 166(6) to the Constitution which is currently proposed by the 

improperly introduced Constitution Seventeenth Amendment Bill (which 

previously was the Constitution Nineteenth Amendment Bill and was once 

the infamous Constitution Fourteenth Amendment Bill). 

This paragraph presumably shapes the bulk of provisions pertaining 

to management later in the Bill and I submit creates a great many problems. 

As a simple example, foreseeable conflict exists with providing the 

Chief Justice special powers and responsibility over all courts emerge when 

one considers the military justice system (that is the courts established in 

terms of the Military Discipline Supplementary Matters Act 16 of 1999): in 

essence questions should emerge as to what extent should the Chief Justice 

have powers over the disciplined military force of the Republic. To what 

extent will the government allow a non-“executive minded” Chief Justice to 

be appointed if the Chief Justice has powers over military courts?  

 

AND WHEREAS section 166 of the Constitution provides that the courts are— 

(a) the Constitutional Court; 

(b) the Supreme Court of Appeal; 

(c) the High Court of South Africa; 

(d) the Lower Courts;  and 

(e) any other court established or recognised in terms of an Act of Parliament, including 

any court of a status similar to either the High Court or the Lower Courts; 
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These paragraphs (both preceding paragraphs) operate on an 

amended version of the Constitution – part of which has not been 

successfully amended yet. Shifting the goalposts is dangerous. It is 

facetious to cite a constitutional objective of rationalizing towards what the 

Constitution envisages at a particular point in time while simultaneously 

varying what the Constitution envisages. 

 

AND WHEREAS section 171 of the Constitution provides that all courts function in terms of 

national legislation, and their rules and procedures must be provided for in terms of national 

legislation; 

 

AND WHEREAS section 180 of the Constitution provides that national legislation may 

provide for any matter concerning the administration of justice that is not dealt with in the 

Constitution; 

 

AND WHEREAS item 16(6)(a) of Schedule 6 to the Constitution provides that as soon as 

practical after the Constitution took effect all courts, including their structure, composition, 

functioning and jurisdiction, and all relevant legislation, must be rationalised with a view to 

establishing a judicial system suited to the requirements of the Constitution; 

 

AND NOTING that, with the advent of the democratic constitutional dispensation in 1994, the 

Republic inherited a fragmented court structure and infrastructure, which were largely 

derived from our colonial history and were subsequently further structured to serve the 

segregation objectives of the apartheid dispensation; 
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The statement even though true is fundamentally irrelevant: the 

Republic embarked on a process of transforming the court structure in the 

1980’s already, abolishing the separate “black” courts in 1986, as 

recommended by the Hoexter Commission (the earlier of the two 

commissions) – in deed one of the great challenges apartheid policy makers 

had was the fact that the courts could not be structured to maintain the 

practices of apartheid. The fact of the matter is that a fundamental process 

of transformation in the legal system was afoot with the emergence of a 

democratic constitutional dispensation. For some reason this transformation 

process ground to a halt by 2000 only to be used as a rhetorical means of 

defending whatever idiocy a particular individual or section of government 

wishes to promote. 

In essence the argument rings as a pretext for government in concert 

with a Chief Justice to do as it wishes with the Superior Courts through the 

regulatory powers given under this Act in the name of “redressing 

colonialism and apartheid” and amounts to an open season for the most 

perverse forms of heresy, hypocrisy and totalitarianism.  

As a matter of fact the legislation retains several of the 

inefficiencies of the apartheid objectives through retaining local seats of the 

High Court in Bhisho and Thohoyandou which are completely unjustified 

as retention as superior court local seats – but which could be suited to 

other administrative functions for courts (or other government) services. 

 

AND NOTING that, before the advent of the democratic constitutional dispensation in 1994, 

the Lower Courts were not constitutionally recognised as part of the judicial authority and 

were largely dealt with as an extension of the public service; 

This statement is functionally false. The Magistracy was separated 

from the public service in terms of the Magistrate’s Act of 1993 and not as 

an extension to the Interim Constitution. The principle of affording judicial 
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independence to the magistracy was a decision of the tri-cameral parliament 

operating on the “Hoexter trajectory” and a legal transformation which 

enabled the advent of a democratic constitutional dispensation. Whilst the 

timing largely coincides the inference made – viz that the separation of the 

magistracy from the public service was a consequence of the constitutional 

changes - is manifestly and materially wrong. In deed the same forces 

agitated for the reform of the magistracy pushed towards the constitutional 

dispensation now enjoyed in the Republic.  

If anything the Constitution revived the idea of “magistrate’s court” 

which it now seeks to amend away through the whitewash terminology of 

“lower courts”. There is no reason in the Constitution why the appointments 

of magistrate’s, or for that matter registrars and masters, cannot be included 

into the mandate of the Judicial Service Commission. On problem in the 

Act is that it does not provide security for Registrars which in other 

jurisdictions are often including in the umbrella of the judiciary. 

AND NOTING that, since the Constitution provides that the judicial authority is vested in all 

the courts, it is desirable to provide for a uniform framework for judicial management, by the 

judiciary, of the judicial functions of all courts; 

The first difficult with the objective is the fact that an Act of 

Parliament in itself isn’t much of a framework, one needs white papers, 

regulations and a general conceptualization. Usually the framework 

precedes the statute – which merely enacts and enables the framework. 

 

The empowering provisions in this statute simply do not in any way 

enhance the notion of the superior court judicial authority in a judicial 

manner managing “judicial functions of all courts”. The particular 

challenge in judicial management lies in a sound and solid principle of 

judicial deference. The superior courts (as Divisions of the Supreme Court 

and later as High Courts) have always had the power and authority to 

superintend the lower courts, yet interference is wholly un-thought of. 
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Judges simply do not “tell magistrates what to do” and nor under ordinary 

circumstances should they, for the same reason why a Judge President does 

not tell a “junior” judge how to adjudicate in a matter. 

With the heavy administrative burden borne by the various Judge 

Presidents the ability to take on additional responsibilities over the lower 

courts is limited. 

A more poignant problem is the fact that the Constitution (at least 

by my reading) vests the judicial authority in the courts and not the 

presiding officers of lower courts (or Superior Courts – or the Chief 

Justice). I submit that “other judicial officers” (particularly magistrates) 

carry judicial authority only when sitting in court – that is that a magistrate 

outside of a court (which includes a court sitting in chambers) carries no 

special constitutional standing in the name of the judicial authority of the 

Republic. To what extent the common law still provides inherent authority 

in the office of a judge outside of court is a subject of discussion in its own 

right. 

 

However to allocate control over a court to the Chief Justice outside 

of the Chief Justice sitting in Court is I submit highly inimical to the proper 

standing of the authority of a sitting court – of course the amendment 

appears to make specific provision to super-empower the Chief Justice:  

The Chief Justice is the head of the judiciary and 

exercises responsibility over the establishment and 

monitoring of norms and standards for the exercise of 

the judicial functions of all courts 

 

AND RECOGNISING that the rationalisation envisaged by item 16(6)(a) of Schedule 6 to the 

Constitution is an on-going process that is likely to result in further legislative and other 

measures in order to establish a judicial system suited to the requirements of the 

Constitution, 
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This preamble statement is quite frankly a highly inapt attempt to 

justify governments repeated attempts to shift the goalposts on the structure 

and functioning of the courts. The government has repeated acted without 

cognizance being afforded to Schedule 6 of the Constitution it is axiomatic 

that the process of legislating of matters pertaining to the structure and 

functioning of the judicial system is not done in order to match what the 

Constitution demands but rather what government policy of the day dictates 

– and if the Constitution doesn’t fit that policy it must be amended was the 

demonstrated approach of the former Director-General of Justice (who is 

now the NDPP).  

It is further fundamentally false to identify the provision of 

Schedule 6 – which provide for transitional arrangement as cause to change 

what Schedule 6 is.  

 

PARLIAMENT  of the Republic of South Africa enacts as follows:— 

 

CHAPTER 1 

Introductory Provisions 

 

Definitions 

 

 1. In this Act, unless the context otherwise indicates— 

"business day"  means a day that is not a public holiday, Saturday, or Sunday; 

"Constitution"  means the Constitution of the Republic of South Africa, 1996; 
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"Department"  means the Department responsible for the administration of justice; 

"Director-General"  means the Director-General of the Department; 

"Division"  means any Division of the High Court; 

"full court",  in relation to any Division, means a Court consisting of three judges; 

"head of the Court"  in relation to— 

(i) the Constitutional Court, means the Chief Justice; 

(ii) the Supreme Court of Appeal, means the President of that Court; 

(iii) any  Division of the High Court, means the Judge President of that  Division;  

and 

(iv) any court of a status similar to the High Court, the most senior judge of such court; 

The act should make provision for a person acting in the position. 

 

Considering that the Act purports to have an effect on “all” courts 

surely the definition of head of court should include the magistrates’ courts 

(which are set for a name change). 

 

"High Court"  means the High Court of South Africa referred to in section 6(1); 

"Judicial Service Commission"  means the Judicial Service Commission referred to in 

section 178 of the Constitution; 
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Particularly in light of some of the lessons arising from the Hlope 

saga it seems appropriate to ensure in the statute that the correct 

composition of the JSC is spelt out in the legislation.  

 

"judicial officer"  means any person referred to in section 174(1) of the Constitution; 

"lower court"  means any court which is lower in status than the High Court and which is 

required to keep a record of its proceedings; 

"Minister"  means the Cabinet member responsible for the administration of justice; 

"plaintiff"  includes any applicant or other party who seeks relief in civil proceedings; 

"prescribed" means prescribed by regulation made in terms of this Act; 

"President"  means the President of the Republic of South Africa; 

"registrar"  means the registrar of the Constitutional Court, the Supreme Court of Appeal or 

any Division of the High Court, as the case may be, and includes an assistant registrar; 

Somewhat tangential to the core of the legislation, but relevant in 

light of the all courts provisions appearing in the preamble, the fact that 

regional courts are being furnished with registrars is surely of consequence. 

 

 

"rules"  means the applicable rules of court; 

"Rules Board"  means the Rules Board for Courts of Law, established by the Rules Board 

for Courts of Law Act, 1985 (Act No. 107 of 1985);  
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"Superior Court"  means the Constitutional Court, the Supreme Court of Appeal, the High 

Court and any court of a status similar to the High Court; 

"this Act"  includes any regulation. 

 

Objects and interpretation of Act 

 

 2. (1) The objects of this Act are— 

(a) to consolidate and rationalise the laws pertaining to Superior Courts as contemplated 

in item 16(6) of Schedule 6 to the Constitution; 

(b) to bring the structure of the Superior Courts into line with the provisions of Chapter 8 

and the transformation imperatives of the Constitution;  and 

(c) to make provision for the administration of the judicial functions of all courts, including 

governance issues, over which the Chief Justice exercises responsibility. 

Subsection (a) amounts to a change of the goal posts (as the 

provisions of Chapter 8 have been amended without the rationalization 

having been done); subsection (b) stands for itself, however I must remark 

that the “transformation imperatives of the Constitution” statement is a bit 

bizarre – how does this legislation achieve any of the transformation 

imperatives of the Constitution? Or is the transformation agenda of the 

ruling party being equated with the transformation imperatives in the 

Constitution and thrust onto the Chief Justice to effect through directives?; 

subsection (c) is a major problem  
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  (2) This Act must be read in conjunction with Chapter 8 of the 

Constitution, which contains the founding provisions for the structure and jurisdiction of the 

Superior Courts, the appointment of judges of the Superior Courts and matters related to the 

Superior Courts. 

  (3) The provisions of this Act relating to Superior Courts other than the 

Constitutional Court, the Supreme Court of Appeal or the High Court of South Africa, are 

complementary to any specific legislation pertaining to such Courts, but in the event of a 

conflict between this Act and such legislation, such legislation must prevail. 

Chapter 3 is set out to apply to all courts as opposed to relating to 

Superior Court other than the CC, SCA and HC. Do specialist Superior 

Courts fall within such provision 

 

Introduction of legislation dealing with court stru ctures  

 

 3. The Minister must be consulted prior to the introduction into Parliament, by a 

person other than the Minister, of any bill— 

(a) providing for the establishment of any court of law; 

(b) providing for the establishment of any tribunal contemplated in section 34 of the 

Constitution;  or 

(c) that amends the structure or functions of any court of law or tribunal referred to in 

paragraph (a) or (b).   
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Subsection (b) and (c) have the potential to create a spiral. Section 

34 of the Constitution establishes a right to have disputes adjudicated by a 

court or other appropriate independent and impartial tribunal, however 

Section 34 does not appear to require that a tribunal be explicitly created as 

a Section 34 tribunal – rather the Constitution requires that tribunals satisfy 

the requirements of Section 34 if their existence in any way restrict access 

to the courts. The emergence of a forum or tribunal to adjudicate disputes 

can either be done with a specific statement that a tribunal is created or may 

occur simply because of the nature of the body or office created. For 

example the Regulation of Gatherings Act (205 of 1993) establishes a 

forum in which the determination of the use of public space is adjudicated 

by a Responsible Officer (in the absence of an appointment this is the 

Municipal Manager). Surely provincial legislation and even municipal 

legislation will establish Section 34 tribunals – negating the value of the 

restriction on Parliament. I further submit that the restriction is open to a 

major challenge as a restriction on Parliament not provided for by the 

Constitution (as opposed to the money bill restriction). Should a structure 

involved in legislation which happens to create a Section 34 tribunal (or 

structure which may be construed as such) have to entertain the Minister of 

Justice? The Companies Act is monstrous enough without having to 

accommodate the Department of Justice. 

Further because the Act in no way creates a framework or even sets 

out a principle that one of the peripheral features and functions of the 

superior courts is to operate as a guardian for Section 34 tribunals [the 

proposition which I am advancing here is that Section 34 tribunals have a 

constitutional duty and may draw on the authority of the Constitution to 

enable them to fulfil this duty] it seems redundant for this clause to be 

included here. 

 

To put it bluntly unless the office of the Minister of Justice and 

Constitutional Development acquires specific capacity to in a systematic 

and continuous fashion pilot the development of Section 34 tribunals this 
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provision is a nightmare. If the office of the Minister where to build 

capacity to pilot and monitor matters concerning Section 34 tribunals it 

would be unnecessary for the Minister to be consulted prior to introduction 

because the Minister would know of Bills in Parliament on their 

introduction, unless the intent of the Bill is to undermine Parliament. 

 

CHAPTER 2 

Constitutional Court, Supreme Court of Appeal and High Court of South Africa 

 

Constitution and seat of Constitutional Court  

 

 4. (1) (a) The Constitutional Court consists of the Chief Justice of South 

Africa, the Deputy Chief Justice of South Africa and nine other judges of the Constitutional 

Court. 

   (b) The seat of the Constitutional Court is in Johannesburg, but 

whenever it appears to the Chief Justice that it is expedient to hold its sitting for the hearing 

of any matter at a place elsewhere than at the seat of the Court, it may hold such sitting at 

that place. 

  (2) The Deputy Chief Justice must— 

(a) exercise such powers or perform such functions of the Chief Justice in terms of this 

or any other law as the Chief Justice may assign to him or her;  and 

(b) in the absence of the Chief Justice, or if the office of  Chief Justice is vacant, exercise 

the powers or perform the functions of the Chief Justice, as Acting Chief Justice. 



 
 

Page 33 of 138 
 

 

Constitution and seat of Supreme Court of Appeal  

 

 5. (1) (a) The Supreme Court of Appeal consists of— 

(i)  the President of the Supreme Court of Appeal;  

(ii) the Deputy President of the Supreme Court of Appeal;  and  

(iii) so many other judges as may be determined in accordance with the prescribed 

criteria,  and approved by the President. 

The Constitution provides at Section 168(1) that “the Supreme 

Court of Appeal consists of a President, a Deputy President and the number 

of judges of appeal determined in terms of an Act of Parliament”. Whether 

this provision can be construed to empower Parliament to in an act delegate 

the powers to the President and his criteria determiners is open to challenge, 

notwithstanding the fact that the Supreme Court Act (1959) allocates this 

responsibility to the President – the fact that an old statute is on rocky 

grounds does not salvage a new statute. 

This particular question may be given greater import once the 

Constitutional Court has decided the current applications concerning 

extending the Chief Justices term of office. 

   (b) Subject to section 9(1), the seat of the Supreme Court of 

Appeal is in Bloemfontein, but whenever it appears to the President of the Supreme Court of 

Appeal that it is expedient to hold its sitting for the hearing of any matter at a place 

elsewhere than at the seat of the Court, it may hold such sitting at that place. 

  (2) The Deputy President of the Supreme Court of Appeal must— 
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(a) exercise such powers or perform such functions of the President of the Supreme 

Court of Appeal in terms of this or any other law as the latter may assign to him or 

her;  and 

(b) in the absence of the President of the Supreme Court of Appeal, or if the office of 

President of the Supreme Court of Appeal is vacant, perform the functions of the 

President of the Supreme Court of Appeal, as Acting President of the Supreme 

 Court of Appeal. 

In the place of a circuit system for the Supreme Court of Appeal the 

practice of hearing appeals (for which a bench of five judges is the norm 

and therefore a circuit requires five or more judges to circuit from place to 

place) should be regulated under the existing provisions that they be heard 

in Bloemfontein unless the President of the Supreme Court of Appeal 

regards it as expedient to hold elsewhere; but that applications and 

interlocutory matters which are heard by two judges of the Supreme Court 

of Appeal 

To this end I submit as an alternative to the circuit clauses at Section 

7 a Section 5(1)(c) reading: 

The President of the Supreme Court of Appeal may by notice in the 

Gazette make provision for the lodging and consideration of applications 

pertaining to a prospective appeal to be handled by judges of the Supreme 

Court of Appeal or the President of the Supreme Court of Appeal at the seat 

of the High Court of South Africa (or at the main seat of the Division) from 

which the matter arises. 

Constitution of High Court of South Africa 

 

 6. (1) The High Court of South Africa consists of the following Divisions: 

(a) Eastern Cape Division, with its main seat in Grahamstown. 
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(b) Free State Division, with its main seat in Bloemfontein. 

(c) Gauteng Division, with its main seat in Pretoria. 

(d) KwaZulu-Natal Division, with its main seat in Pietermaritzburg. 

(e) Limpopo Division, with its main seat in Polokwane. 

(f) Mpumalanga Division, with its main seat in Nelspruit.  

(g) Northern Cape Division, with its main seat in Kimberley. 

(h) North West Division, with its main seat in Mafikeng. 

(i) Western Cape Division, with its main seat in Cape Town. 

  (2) Each Division of the High Court consists of─ 

(a) a Judge President and one or more Deputy Judges President, as determined by the 

President, each with specified headquarters within the area under the jurisdiction of 

that Division;  and 

The continued inclusion of “each with specified headquarters” 

(which is provided for in the Supreme Court Act, but the fact that a 

distinction between Provincial and Local Divisions changes the effect of the 

phrase, and merely copying the Supreme Court Act is not a defence) is 

particularly worrying – specifically when consideration is given to the 

“Grahamstown issue”. The provisions of this Section suggest that the 

decision has been taken to retain Grahamstown as the “judicial capital” for 

the Eastern Cape with Port Elizabeth, Bhisho and Umtata as local seats, 

however the Judge President may be headquartered by specification (and 

the indication is not given how the specification is to be given although the 

suggestion is that the President makes the determination) at another seat 

such as Bhisho and the problems of a peripatetic Judge President (discussed 

in the Hoexter Commission report) are replicated despite there being a 
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headquarters. The fact that the headquarters of the Judge President need not 

in terms of the clause be at the main or a local seat is an even more 

troublesome issue, again in the Eastern Cape government policy may wish 

to house the Judge President who must draw up a single roll and co-

ordinate the judicial functions of the lower courts of the Eastern Cape in 

East London at the Department of Justice and Constitutional 

Development’s regional office (that the bulk of government offices for the 

Eastern Cape are in East London and not Bhisho is generally lost in the 

saga).  

 

(b) so many other judges as may be determined in accordance with the prescribed 

criteria, and approved by the President. 

The lack of involvement of the JSC in determining the number of 

judges in superior courts is troublesome. 

  (3) (a) The Minister must, after consultation with the Judicial Service 

Commission, by notice in the Gazette, determine the area under the jurisdiction of a Division, 

and may in the same manner amend or withdraw such a notice. 

   (b) The area under the jurisdiction of a Division may comprise 

more than one province or any part of more than one province. 

   (c) The Minister may, after consultation with the Judicial Service 

Commission, by notice in the Gazette establish one or more local seats for a Division, in 

addition to the main seats referred to in subsection (1), and determine the area under the 

jurisdiction of such a local seat, and may in the same manner amend or withdraw such a 

notice.   
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   (d) The publication of a notice referred to in paragraph (a) or (c) 

does not affect any proceedings which are pending at the time of such publication. 

The legislation beyond practical considerations (for example the 

dismantling of a South Gauteng Division) establishes a regime under which 

the provincial boundaries of the Republic determine the structure of the 

High Court yet the Minister together with the Judicial Service Commission 

and without parliamentary approval or consultation with the Premiers of the 

Provinces concerned may modify the boundaries. This is both bizarre and 

dangerous. Either provincial boundaries are important or they are not, the 

government’s policy seems to vacillate between the two contentions. 

  (4) If a Division has one or more local seats—  

(a) the main seat of that Division has concurrent appeal jurisdiction over the area of 

jurisdiction of any local seat of that Division, and the Judge President of the Division 

may direct that an appeal against a decision of a single judge or of a lower court 

within that area of jurisdiction may be heard at the main seat of the Division; 

The effect of this provision is that in the instance of Gauteng 

appeals emerging at Johannesburg will be heard in Johannesburg unless 

otherwise directed to Pretoria as they currently are. With respect to the 

other provinces (Eastern Cape, KZN, Limpopo) it amounts to a practice 

where depending on the Judge President the main seat has severely variably 

work. 

Concurrent jurisdiction over appeals was overwhelmingly cautioned 

against throughout the Hoexter Commission’s second report particularly 

concerning the situation in the Eastern Cape.  

(b) the Judge President of that Division must compile a single court roll for that Division;  

and 
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The effect of this is to make the administration of larger divisions 

(Gauteng) as well as divisions with multiple seats (such as the Eastern 

Cape) significantly more complex. 

(c) the Judge President of that Division may deploy all the judges of that Division within 

the Division as he or she deems fit. 

The terminology of deploy particularly with it strong political 

connotations in South Africa should probably be avoided when considering 

the allocation of judges. 

A problem of the Judge President having an element of 

discretionary power which may wield itself within the operation of the 

Division emerges. The “as he or she deems fit” enables the Judge President 

to without having to account to his or her peers “deploy” a particular judge 

on an undesirable circuit or to move the judge from one local division to 

another on the other side of the province from term to term. 

 

Returning to the “Grahamstown issue” the provisions of this 

subsection means that if the Judge President is headquartered in Bhisho (the 

erstwhile capital of the Eastern Cape) or Port Elizabeth (where the Regional 

Court President is seated) or East London (where the bulk of government 

departments for the Eastern Cape are actually housed) is that the 

Grahamstown “main seat” could quite realistically wither away into a court 

which hears some Full Court appeals and the few matters in the 

geographical area of the court. This is particularly problematic if the 

provision is not interpreted to provide concurrent jurisdiction over appeals 

from the lower courts. 

When the creation of SCA circuits and inevitable growth is added to 

the mix the possibility that as expanded facilities in Bloemfontein run out 
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the judges of that court may be obliged to take up chambers in the 

Grahamstown building all manner of demons will come in to roost. 

 

  (5) If a judge of one Division is to be temporarily deployed in another 

Division, such deployment must take place by way of an acting appointment in terms of 

section 175(2) of the Constitution. 

This provision may well be sensible in light of the Constitutional 

provisions pertaining to appointment – which envisages the participation of 

the Premier of the Province - but it raises the question of “why then are we 

introducing one High Court of South Africa”. If individual Divisions are 

isolated from each other and appeals must move outside of the High Court 

of South Africa into either (or both) the Constitutional Court and the 

Supreme Court of Appeal what value does the federal single Court structure 

offer in contrast to provincial high courts which are identifiably (as opposed 

to practically) autonomous and part of the pride of the province. 

  (6) (a) Subject to paragraph (b), a Deputy Judge President of a 

Division must— 

(i) exercise such powers or perform such functions of the Judge President in terms of 

this or any other law as the latter may assign to him or her; and 

(ii) in the absence of the Judge President of that Division, or if the office of the Judge 

President is vacant, exercise the powers or perform the functions of the Judge 

President, as the Acting Judge President of that Division. 

   (b) If more than one Deputy Judge President is appointed in 

respect of a Division, the President must, after consultation with the Minister and the Chief 

Justice, designate one Deputy Judge President as Acting Judge President of that Division, 
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who must perform the functions of the Judge President in the circumstances referred to in 

paragraph (a)(ii). 

The President, Chief Justice and Minister of Justice are all removed 

from the site of the Court where they are making the designation. It further 

appears to be an opportunity for exercising control by the President over the 

individual Courts. It seems more apt for the Premier of the Province and the 

judges of that division to have an input than the Chief Justice and it seems 

most appropriate for any determination of an order of which Deputy would 

Act to be made by the Judicial Services Commission of appointment 

subject to a power of the judges themselves to as circumstances dictate 

vary. It does not seem likely that the JSC will when making judicial 

appointments be oblivious to what consequences are connected to the 

appointment, and therefore when it appoints a Deputy Judge President it 

does so with a full scope of responsibilities and in consideration of the 

needs of the Division to which the person is appointed. 

 

So if the Pretoria court moves towards having a Judge President 

(who if Johannesburg is a local seat would also serve over Johannesburg) 

and two Deputy Judge Presidents are appointed at the seat, one of the whom 

is essentially responsible for keeping a motion court for urgent, semi-urgent 

and administrative matters running it follows that the other should presume 

the Acting Judge President office. Similarly in a multiple seat scenario a 

Deputy Judge President is appointed in order to manage one of the local 

seats, the Deputy Judge President at the seat of the Division would assume 

the responsibility of the Judge President on an acting basis – to do 

otherwise would jolt the administrative process (in the worst case – the 

Eastern Cape – a person could have the “headquarters” relocated between 

Umtata and Port Elizabeth because the JP in Grahamstown – or as is 

possible an office block - is unavailable) 
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  (7) Whenever it appears to the Judge President of a Division that it is 

expedient to hold a sitting for the hearing of any matter at a place elsewhere than at the seat 

or a local seat of the Division, he or she may, after consultation with the Minister, hold such 

sitting at that place. 

For what purpose must the Minister be consulted if the court is to sit 

at a place other than a seat? The Judge President may in terms of Section 

7(3) establish a circuit without consulting the Minister. A requirement that a 

sitting outside of the territorial jurisdiction of the court be done in 

consultation with the Minister appears sensible. However on the face of this 

provision it merely affirms ministerial importance where it is not necessary 

– the minister should have extensive powers and responsibilities which flow 

from the charge to act as the political responsibility and general servant in 

cabinet for the justice portfolio, but a determination of the place of holding 

of matters has nothing to do with such a provision. In many instances the 

Minister of Justice will be involved in a matter causing a need for hearings 

other than at the seat (such as where renovations to a court building) but the 

requirement that the Minister be consulted is absurd. 

 

Additionally the clause makes no provision protecting the public – 

such as requiring the Minister to cause notice to be given in appropriate 

newspapers and the Gazette. 

 

Circuit Courts  

 

 7. (1) The President of the Supreme Court of Appeal may by notice in the 

Gazette establish circuit districts for the Supreme Court of Appeal, for the hearing of appeals 
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emanating from the areas of jurisdiction of those districts, and may by like notice add to or 

alter such districts. 

  (2) The Supreme Court of Appeal must at least twice a year and at such 

times and places as may be determined by the President of the Supreme Court of Appeal, 

hear appeals in each district referred to in subsection (1). 

With all due respect to the proponents of this clause it seems 

thoroughly idiotic and ill thought out in its current form – this may be 

because of the circuits being introduced into the SCA is a part of a 

“transformation” agenda consideration rather than as part of a considered 

approach towards how the SCA operates. 

What is particularly concerning about this provision is the fact that 

it appears to be shaped towards further wielding the SCA into a monstrous 

mass which effectively “corrects” errors arising in the superior courts while 

the Constitutional Court is elevated into an absolute apex court and 

eventually stripped of any constitutional adjudicatory forum shell which it 

was originally envisaged as holding. The elimination from the Constitution 

of the possibility of establishing an intermediate appellate court (a high 

court of appeal as set out in the to be amended Section 166 of the 

Constitution) reinforces this possibility – in essence the Supreme Court of 

Appeal is facing a constant push down in status by the Constitutional Court 

and a pull down effect by the High Court. 

 

The grounds for describing the clause as a nightmare are simple: 

The SCA as an appellate court is dependent upon a point of 

convenience for litigation not the location of the parties - who seldom 

attend the appeal. As I understand legal practice High Court litigation is 

less lucrative for the attorneys at the seat of the Court than magistrate’s 

court work; despite this there is no shortage of firms which maintain a 

practice at each seat. It stands to reason that maintaining a practice 

accommodating the appeal court has an element of risk and determination 

of financial viability, more importantly an organization approach geared 
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towards acting as the attorney local to the Court: as a matter of fact the 

SCA has a cheaper copying cost in its tariff. As it currently stands several 

Bloemfontein firms serve as receptionists for SCA work, and the system 

appears to work. Migrating this process to circuits will simply be 

disruptive. 

It may be viable to establish a circuit system for the hearing of 

applications for the granting of leave to appeal such that two Judges of 

Appeal. This however gives no consideration to the “hearing of an appeal” 

as envisaged in the presented subsections. I submit that the inclusion of 

such an “pre-appeal circuit” should rather be addressed in Section 5 (I have 

proposed a Section 5(1)(c)) or should actually form the basis of a section 

dealing with a preparatory motion circuit of the Supreme Court of Appeal 

 7. (1) The President of the Supreme Court of Appeal 

may by notice in the Gazette establish circuit districts for the Supreme 

Court of Appeal, for the hearing of pre-appeal applications emanating from 

the areas of jurisdiction of those districts, and may by like notice add to or 

alter such districts. 

  (2) The Supreme Court of Appeal must at least 

twice a year and at such times and places as may be determined by the 

President of the Supreme Court of Appeal, hear applications in each 

district referred to in subsection (1). 

  (3) The Judge President of a Division may by notice in the Gazette within 

the area under the jurisdiction of that Division establish circuit districts for the adjudication of 

civil or criminal matters, and may by like notice alter the boundaries of any such district. 

  (4) In each circuit district of a Division there must be held at least twice a 

year and at such times and places as may be determined by the Judge President 

concerned, a court which must be presided over by a judge of that Division. 

  (5) A court referred to─ 

(a) in subsection (1), is called a circuit court of the Supreme Court of Appeal;  and 
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(b) in subsection (3), is called a circuit court of the  Division in question. 
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CHAPTER 3 

Governance and administration of all courts 

 

Judicial management of judicial functions 

This section creates a “forum of judicial officers” as an ad hoc 

structure … The administrative provisions of this structure would 

presumably be fulfilled by the Office of the Chief Justice. An increasingly 

bureaucratic machine from which the Chief Justice is at the centre of an 

increasingly centralized  

With have a situation where the Chief Justice becomes the king (or 

queen) of the judiciary and appoints trusted advisors to a privy council to 

decide how to rule the kingdom. 

 

 8. (1) For the purpose of any consultation regarding any matter referred to in 

this section, the Chief Justice may convene any forum of judicial officers that he or she 

deems appropriate, but when considering— 

(a)  matters relating to the lower courts, those courts must also be represented on the 

forum in question; or 

(b) a protocol or directive contemplated in subsection (3), the forum must include all the 

heads of Superior Courts. 

Questions of how a lower court can be represented in a particular 

forum arise, particularly when consideration is given to customary courts 
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and small claims courts which are not constituted by permanent judicial 

officers. 

Following this concern the provision has direct bearing on an issue 

of customary law – it empowers the Chief Justice to pass decrees on how 

customary courts operate – yet the Bill is not being considered in this way. 

  (2) The Chief Justice, as the head of the judiciary as contemplated in 

section 165(6) of the Constitution, exercises responsibility over the establishment and 

monitoring of norms and standards for the exercise of the judicial functions of all  courts. 

  (3) The Chief Justice may, subject to subsection (5), issue written 

protocols or directives, or give guidance or advice, to judicial officers─ 

(a)  in respect of norms and standards for the performance of the judicial functions as 

contemplated in subsection (6);  and 

(b) regarding any matter affecting the dignity, accessibility, effectiveness, efficiency or 

 functioning of the courts 

The powers of the Chief Justice to under the guise of “guidance or 

advice” become personally involved in the adjudication of matters is 

possible due to the power to “monitor” the norms and standards: the Chief 

Justice both writes and interprets the rules. 

 

More than the specific statutory provisions pertaining to providing a 

judicial officer (in this instance the Chief Justice) particular rights 

consideration should be given to the psychological and perceived rights 

which a statutory framework may create.  

  (4) (a) Any function or any power in terms of this section, vesting in 

the Chief Justice or any other head of court, may be delegated to any other judicial officer. 
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Because the definition of judicial officer includes lower court 

judicial officers and the possibility of allocating judicial management 

functions to magistrates seconded to the office of the Chief Justice.  

 

In principle the creation of a managerial pool of judicial officers 

particularly dealing with case flow administration is necessary, however the 

provision as it is set out is incredibly broad. 

   (b) The management of the judicial functions of each court is the 

responsibility of the head of that court, including the head of each lower court.   

   (c) Subject to subsections (2) and (3), the Judge President of a 

Division is also responsible for the co-ordination of the judicial functions of all lower courts 

falling within the jurisdiction of that Division. 

What about instances where a lower court functions in multiple 

Divisions? Would the JPs have concurrent responsibility? 

  (5) Any protocol or directive in terms of subsection (3)— 

(a) may only be issued by the Chief Justice, if it enjoys the majority support of a forum 

convened in terms of subsection (1);  and 

Whilst protocols pertaining to Superior Courts must contain the 

heads of courts no limit on the number of persons forming the forum or 

their manner of selecting the members is made. The Chief Justice may 

effectively pack the forum with judicial officers inclined towards a 

particular set of regulations and securing such officers is significantly more 

possible with lower court judicial officers forming part of the pack. 

(b) must be published in the Gazette. 
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  (6) The judicial functions referred to in subsection (2) and subsection 4(b) 

include the— 

(a) determination of sittings of the specific courts; 

(b) assignment of judicial officers to sittings; 

(c) assignment of cases and other judicial duties to judicial officers; 

(d) determination of the sitting schedules and places of sittings for judicial officers; 

(e) determination of standards applicable, and procedures to be adhered to in respect 

of─ 

(i) case flow management; 

(ii) the finalisation of any matter before a judicial officer, including any 

outstanding judgment, decision or order; and 

(iii) recesses of Superior Courts. 

  (7) The Chief Justice may designate any judge to assist him or her in his 

or her judicial leadership functions. 

 

Access to courts, recess periods and attendance at courts 

The application of this section in its entirety to the Supreme Court 

of Appeal and Constitutional Court must be questioned. 

 

The tone and wording of many of the provisions create the 

impression that the act seeks to implement a set of rules for preschoolers. 
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 9. (1) All Superior Courts— 

(a) must be open to the public every business day;  and 

(b) may conduct business on any Saturday, Sunday or any public holiday as may be 

required from time to time. 

  (2) Superior Courts may have such recess periods as may be determined 

by the Chief Justice in consultation with the Heads of Court and the Minister. 

  (3) The purpose of recess periods is to enable a judge of a Superior Court 

to do research and to attend to outstanding or prospective judicial functions that may be 

assigned to him or her by the head of court. 

The purpose of a recess period should vary according to the 

circumstances and should not be crafted as an institution limited to certain 

functional areas. Quite simply I find it entirely disingenuous for a 

“purpose” of recesses to be written into legislation. 

A situation where a judge having spent considerable energy during a 

term due to a particularly troublesome case load is able to enjoy some 

recuperation should simply not be discounted. Judges are known to spend 

long hours and late nights at court in order to address the work that is 

incumbent upon their office, and it should be perfectly in order for a judge 

who has been working effectively overtime daily for a term to take a 

holiday (of course thinking about judges and an overtime discourse is 

problematic). For this to have to be applied for and considered and put into 

a registry simply seems wrong and creates an incentive for judges to reduce 

their workload while sitting. 

The last thing that is needed is a process by which judges are 

required to be at work for fixed periods and to perform fixed functions 

adjudicating a certain number of cases such that ultimately they do no more 

than is demonstrably required. The effects of this would be devastating, the 

temptation to copy and paste judgments (in its ultimate form as an act of 
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plagiarism) and to decline to work afterhours in order to speedily deliver a 

pressing judgment both creep into the mix. 

  (4) During each recess period, the head of each C ourt must 

ensure that an adequate number of judges are availa ble in that Court to deal 

with any judicial functions that may be required, i n the interests of justice, to 

be dealt with during that recess period. 

  (5) Subject to subsections (1) to (4), the head o f each Superior 

Court is responsible to— 

(a) ensure that sufficient judges of that Court are av ailable to conduct the 

business of the court at all times that the Court i s open for business; 

(b) issue directions to the judges of that Court with respect to their 

attendance at the court and absences from the Court  during recess 

periods; 

 (c) approve any extraordinary absence of a judge from the Court;  and 

(d) keep a register, in the prescribed manner and form, of vacation periods allocated to, 

or extraordinary absence approved for, a judge of that Court. 
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It seems somewhat inappropriate for an attendance registry to be 

applied to Superior Court judicial officers; perhaps the ministry will see fit 

to install check-in clocks. It is necessary for the head or acting head of a 

court to ensure that there are adequate available judicial officers to carry the 

work load of the court - this function is better served if the head of the court 

has the full co-operation and support of the judges of the court; the head of 

the court should be able to call on every judge on recess to perform 

necessary functions with a judge who is able volunteering ultimately to do 

so.  

Quite frankly the entire section seems aimed at implementing some 

sort of corporate discipline onto the judiciary. It implements a supervisor … 

Perhaps we should drop all pretentions and refer to the heads of courts as 

the team leader and call in productivity experts  

 

 

Finances and accountability  

 

 10. (1) Expenditure in connection with the administration and functioning of 

the Superior Courts must be defrayed from moneys appropriated by Parliament in terms of 

the Public Finance Management Act, 1999 (Act No. 1 of 1999). 

How does the Constitutional Court Trust feature in this provision? It 

sets out that expenditure must be defrayed from monies appropriated by 

Parliament without making provision allowing for donations or any other 

support for the functioning of the Superior Courts. 

  (2) The Minister must address requests for funds needed for the 

administration and functioning of the Superior Courts, as determined by the Chief Justice 
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after consultation with the other heads of Court, in the manner prescribed for the budgetary 

processes of departments of state. 

The provision doesn’t make it clear whether this means that the 

courts are to be considered as a department of state or whether the process 

by which the Chief Justice has to make requests for funds in the manner 

prescribed by Treasury and the Minister then addresses the request through 

the Department of Justice and Constitutional Development. 

  (3) Subject to the Public Finance Management Act, 1999 (Act No. 1 of 

1999), the Director-General is charged with the responsibility of accounting for money 

received or paid out for or on account of the administration and functioning of the Superior 

Courts and must cause the necessary accounting and other related records to be kept, 

which records must be audited by the Auditor-General. 

This is another instance in which the Act falls within a conceptual 

crack. The Act purports (in its long title and at various instances) to act for 

all courts yet the financial provisions apply only to the Superior Courts. 

 

Appointment of officers and staff 

This section contains no provisions relating to the qualifications 

which must be held by officers – particularly a registrar (and by extension 

taxing master) and court manager – despite same having extensive 

responsibilities. 

 

I submit that it is appropriate for a subsection to be included 

specifically requiring that regulations setting out the qualifications and 



 
 

Page 53 of 138 
 

processes for appointment of staff to courts be made in consultation with 

the Judicial Service Commission. The provision merely gives the head of a 

court the power to request that an appointment be made and a right to input 

to consult with the Minister – however the sourcing of candidates and so on 

would remain squarely with the Department of Justice and Constitutional 

Development. 

 11. (1) (a) Subject to paragraph (b), the Minister must appoint for the 

Constitutional Court, the Supreme Court of Appeal and each Division a court manager, one 

or more assistant court managers, a registrar, assistant registrars and other officers and staff 

whenever they may be required for the administration of justice or the execution of the 

powers and authorities of the said Court. 

   (b) Any appointment by the Minister in terms of paragraph (a) 

must be made— 

(i) at the request of and in consultation with the head of the court; and  

(ii) in accordance with the laws governing the public service. 

   (c) Any person appointed in terms of paragraph (a) is in the 

employ of the Department and is subject to the laws governing the public service. 

   (d) A court manager is the senior executive officer of the court 

where he or she has been appointed, and exercises administrative control over the other 

persons referred to in paragraph (a), and, under the control and direction of the head of the 

Court concerned performs such other functions as may be determined by the Director-

General and the Chief Justice. 

Taken at face value the court manager may be required to take 

instructions from both the Director-General and from the Chief Justice. 
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This surely does not bode well for the shielding of the Courts from 

interference. 

 

I further submit that a greater danger emerges with court officers 

accounting in some form to an Office of the Chief Justice and a Director-

General than to a political appointee in the form of a Minister of Justice. A 

registrar who is instructed in some form or another to enrol a matter in a 

particular manner or to perform some function which the registrar regards 

as improper by the Chief Justice (or more problematically a person in the 

Office of the Chief Justice) is placed in a more precarious position than if 

the Minister of Justice were to do the same thing, as the Minister is at least 

accountable to Parliament and the officer would be able to raise the matter 

more freely with the head of their Court. 

  (2) Whenever by reason of absence or incapacity any court manager, 

registrar or assistant registrar is unable to carry out the functions of his or her office, or if his 

or her office becomes vacant, the Minister may after consultation with the head of the court 

concerned, authorise any other competent officer in the public service to act in the place of 

the absent or incapacitated officer during such absence or incapacity or to act in the vacant 

office until the vacancy is filled. 

  (3) Any person appointed under subsection (1) may hold more than one 

of the offices mentioned in that subsection simultaneously. 

  (4) The Minister may delegate any of the powers vested in him or her 

under this section to an officer in the Department or Office of the Chief Justice. 

One of the effects of a delegation of powers to an officer in the 

Office of the Chief Justice is that such person would answer to the Minister 

on some matters and the Chief Justice in others; another effect is the 
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possibility that both the Minister and Chief Justice delegate respective 

powers to the same officer.  
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CHAPTER 4 

Manner of arriving at decisions in Superior Courts 

 

Manner of arriving at decisions by Constitutional C ourt 

 

 12. (1) In accordance with section 167(2) of the Constitution, any matter 

before the Constitutional Court must be heard by at least eight judges. 

  (2) If, at any stage after a hearing has commenced, any judge of the 

Constitutional Court is absent or unable to perform his or her functions, or if a vacancy 

among the members of the court arises, and— 

(a) the remaining members of the court are not less than eight in number— 

(i) such hearing must continue before the remaining judges of the court;  and 

(ii) the decision of the majority of the remaining judges of the court shall, if that 

majority is also a majority of the judges of the court before whom the hearing 

commenced, be the decision of the court;  or 

(b) the remaining members of the court are fewer than eight in number, the proceedings 

must be stopped and commenced de novo. 

  (3) No judge may sit at the hearing of an appeal against a judgment or 

order given in a case which was heard before him or her. 

No provision is made for a situation in which a deadlock in the 

Constitutional Court emerges. This isn’t a particularly likely scenario and 
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addressing the problem is fraught with difficulties, however the simple fact 

is that the Act seems to completely ignore the possibility is problematic. 

 

Similarly the Constitution and the Act seem completely oblivious to 

the prospects of a Constitutional crisis that can emerge should the 

Constitutional Courts composition prove to be a problem for a particular 

case – as the Hlope matter appears on track to be. I submit that it is 

completely untenable to suggest that acting judges may be appointed to 

cover a recusal from the Constitutional Court. 

 

Manner of arriving at decisions by Supreme Court of  Appeal  

 

 13. (1) Proceedings of the Supreme Court of Appeal must ordinarily be 

presided over by five judges, but the President of the Supreme Court of Appeal may— 

(a) direct that an appeal in a criminal or civil matter be heard before a court consisting of 

three judges;  or 

(b) whenever it appears to him or her that any matter should in view of its importance be 

heard before a court consisting of a larger number of judges, direct that the matter be 

heard before a court consisting of so many judges as he or she may determine. 

  (2) (a) The judgment of the majority of the judges presiding at 

proceedings before the  Supreme Court of Appeal shall be the judgment of the court. 

   (b) Where there is no judgment to which a majority of such judges 

agree, the hearing must be adjourned and commenced de novo before a new court 

constituted in such manner as the President of the Supreme Court of Appeal may determine. 



 
 

Page 58 of 138 
 

Whilst not a major concern, an appeal heard by a court where the 

President of the Supreme Court of Appeal is amongst the judges who heard 

the matter reaching a deadlock should not be proceeded by a court 

composed by the President of the Supreme Court of Appeal – it seems more 

proper for the Chief Justice to constitute the court simply to prevent any 

impression that the President is able to manipulate a proceeding matter. 

If a case appears destined to be argued in the Constitutional Court it 

seems a waste of scarce manpower for the Supreme Court of Appeal to 

have another bench empanelled only for the matter to arrive at the 

Constitutional Court to reconsider in any event. 

I therefore submit that the legislation should provide that where 

there is no judgment to which a majority of such judges agree, the hearing 

must be adjourned and the parties called upon to address the court as to 

whether they have any intentions to further the appeal in the Constitutional 

Court and if so to refer the matter to that Court for consideration – if the 

Constitutional Court declines to hear the matter the Chief Justice would 

then empanel a new court of the Supreme Court of Appeal. 

  (3) If at any stage after the hearing of an appeal has commenced a judge 

of the Supreme Court of Appeal is absent or unable to perform his or her functions, or if a 

vacancy among the members of the Court arises— 

(a) the hearing must, where the remaining judges constitute a majority of the judges 

before whom the hearing was commenced, proceed before the remaining judges, 

and the decision of a majority of the remaining judges who are in agreement shall, if 

that majority is also a majority of the judges before whom the hearing was 

commenced, be the decision of the court;  or 

(b) in any other case, the appeal must be heard de novo, unless all the parties to the 

proceedings agree unconditionally in writing to accept the decision of the majority of 
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the remaining judges or, if only one judge remains, the decision of that judge as the 

decision of the Court. 

  (4) Two or more judges of the Supreme Court of Appeal, designated by 

the President of the Supreme Court of Appeal, have jurisdiction to hear and determine 

applications for interlocutory relief, including applications for condonation and for leave to 

proceed in forma pauperis, in chambers. 

Interlocutory relief such as applications for leave to proceed in 

forma pauperis are I submit well suited to being addressed at the seat of the 

court where the appeal originates.  

  (5) No judge may sit at the hearing of an appeal against a judgment or 

order given in a case which was heard before him or her. 

 

Manner of arriving at decisions by Divisions 

 

 14. (1) (a) Save as provided for in this Act or any other law, a court of a 

Division must be constituted before a single judge when sitting as a court of first instance for 

the hearing of any civil matter, but the Judge President or, in the absence of both the Judge 

President and the Deputy Judge President, the senior available judge, may at any time 

direct that any matter be heard by a court consisting of not more than three judges, as he or 

she may determine. 

   (b) A single judge of a  Division may, in consultation with the 

Judge President or, in the absence of both the Judge President and the Deputy Judge 

President, the senior available judge, at any time discontinue the hearing of any civil matter 
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which is being heard before him or her and refer it for hearing to the full court of that Division 

as contemplated in paragraph (a). 

Why is the Court unable to in extraordinary circumstances 

constitute a court with a bench of larger than three judges? 

  (2) For the hearing of any criminal case as a court of first instance, a court 

of a  Division must be constituted in the manner prescribed in the applicable law relating to 

procedure in criminal matters. 

  (3) Except where it is in terms of any law required or permitted to be 

otherwise constituted, a court of a Division must be constituted before two judges for the 

hearing of any civil or criminal appeal:  Provided that the Judge President or, in the absence 

of both the Judge President and the Deputy Judge President, the senior available judge, 

may in the event of the judges hearing such appeal not being in agreement, at any time 

before a judgment is handed down in such appeal, direct that a third judge be added to hear 

that appeal. 

This clause seems clumsy: On a first reading it seems to suggest that 

all appellate compositions will be before two judges forcing a person to 

check the definitions (for full court) and then Section 16(1)(a)(i), ultimately 

the conclusion is reached that because of the opening qualifier Section 

16(1)(a)(i) applies and appeals from a single judge is heard 

  (4) (a) Save as otherwise provided for in this Act or any other law, the 

decision of the majority of the judges of a full court of a Division is the decision of the court. 

   (b) Where the majority of the judges of any such court are not in 

agreement, the hearing must be adjourned and commenced de novo before a court 

consisting of three other judges. 
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  (5) If at any stage during the hearing of any matter by a full court, any 

judge of such court is absent or unable to perform his or her functions, or if a vacancy 

among the members of the Court arises, that hearing must— 

(a) if the remaining judges constitute a majority of the judges before whom it was 

commenced, proceed before such remaining judges;  or 

(b) if the remaining judges do not constitute such a majority, or if only one judge 

remains,  be commenced de novo, unless all the parties to the proceedings agree 

unconditionally in writing to accept the decision of the majority of the remaining 

judges or of the one remaining judge as the decision of the Court. 

  (6) The provisions of subsection (4) apply, with the changes required by 

the context, whenever in the circumstances set out in subsection (5) a hearing proceeds 

before two or more judges. 

  (7) During any recess period, one judge designated by the Judge 

President shall, notwithstanding anything contained in this Act or any other law, but subject 

to subsection (3), exercise all the powers, jurisdiction and authority of a Division. 

  (8) No judge may sit at the hearing of an appeal against a judgment or 

order given in a case which was heard before him or her. 

 

CHAPTER 5 

Orders of constitutional invalidity, appeals and settlement of conflicting decisions 

 

Referral of order of constitutional invalidity to C onstitutional Court   
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 15. (1) (a) Whenever the Supreme Court of Appeal, a Division of the High 

Court or any competent court declares an Act of Parliament, a provincial Act or conduct of 

the President invalid as contemplated in section 172(2)(a) of the Constitution, that court 

must, in accordance with the rules, refer the order of constitutional invalidity to the 

Constitutional Court for confirmation.  

The clause is phrased redundantly. It suffices that “whenever a 

competent court declares…” as the Supreme Court of Appeal and the 

Divisions are competent in terms of the Constitution itself. 

 

More pertinently the question of whether a court is competent is 

potential issue of controversy – where a statute is not explicit as to whether 

a court has the status of a High Court – which is best suited to adjudication 

by the Constitutional Court as a constitutional issue or issue connected to a 

constitutional issue. 

 

Further I submit it is beneficial for the Constitutional Court to be 

appraised of any order or purported order of invalidity as any court that 

makes such a declaration presumes itself to be competent (and must 

therefore make the lodging with the Constitutional Court for confirmation). 

If the Constitutional Court holds that in terms of Section 172(2)(a) the court 

is competent it will proceed further with the enquiry; if however the 

Constitutional Court finds that the court lacked competence in terms of 

Section 170 of the Constitution it would refuse to consider the confirmation 

and would take such steps as necessary to address the unconstitutional 

conduct of the court, as Section 170 proscribes the consideration by the 

court. 

   (b) Whenever any person or organ of state with a sufficient 

interest appeals or applies directly to the Constitutional Court to confirm or vary an order of 
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constitutional invalidity by a court, as contemplated in section 172(2)(d) of the Constitution, 

the Court must deal with the matter in accordance with the rules.  

  (2) If requested by the Chief Justice to do so, the Minister must appoint 

counsel to present argument to the Constitutional Court in respect of any matter referred to 

in subsection (1). 

I submit that a general principle should exist by which the head of a 

Superior Court may instruct a State Attorney to appoint counsel at the 

expense of the State where it is beneficial to the administration of justice to 

do so. 

 

Appeals generally  

 

 16. (1) Subject to section 15(1), the Constitution and any other law— 

(a) an appeal against any decision of a Division as a court of first instance lies, upon 

leave having been granted— 

(i) if the court consisted of a single judge, either to the Supreme Court of Appeal 

or to a full Court of that Division, depending on the direction issued in terms of 

section 17(6);  or 

(ii) if the court consisted of more than one judge, to the Supreme Court of 

Appeal; 

In 1996 Friedman JP attributed a great deal of the overburdening of 

the Supreme Court of Appeal to the fact that “...all appeals from decisions 

of two judge courts, most of which are decisions on appeals from the 



 
 

Page 64 of 138 
 

magistrates’ court.” This bill keeps the practice of requiring the Supreme 

Court of Appeal to hear appeals from a two judge court which heard an 

appeal from a magistrate’s court. Compounded to this the regional 

magistrate’s courts are hearing civil matters of up to R300 000 and apart 

from major scope  

In a criminal matter the ever increasing growth of the regional court 

will simply translate to a knock on growth of SCA work particularly ones 

containing a factual element. 

 

In the same vain the Promotion of Access to Information Act, the 

Promotion of Administrative Justice Act and the Equality Act all provide 

for situations in which a matter of some complexity is heard by a magistrate 

where after it is appealed to a two judge court and a different decision 

emerges and ultimately one of the parties wishes to appeal further. The 

provisions of Section 17(1)(a)(ii) are readily met because these matters 

often affect the core issues of the interests of justice and if two courts have 

reached different conclusions without the lower court having clearly 

misdirected itself an appellate court could reach a different conclusion. 

Ultimately what we are left with is increased flooding of the 

Supreme Court of Appeal with matters that are heavy in factual issues. In 

the long term I do not believe that we are able to escape the problem 

without introducing a appellate system to address factual appeals. 

(b) an appeal against any decision of a Division on appeal to it, lies to the Supreme 

Court of Appeal upon special leave having been granted by the Supreme Court of 

Appeal;  and 

 (c) an appeal against any decision of a court of a status similar to the High Court, lies to 

the Supreme Court of Appeal upon leave having been granted by that court or the 

Supreme Court of Appeal, and the provisions of section 17 apply with the changes 

required by the context. 
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  (2) (a) (i) When at the hearing of an appeal the issues are of 

such a nature that the decision sought will have no practical effect or result, the appeal may 

be dismissed on this ground alone.  

    (ii) Save under exceptional circumstances, the question 

whether the decision would have no practical effect or result is to be determined without 

reference to any consideration of costs. 

   (b) If at any time prior to the hearing of an appeal the President of 

the Supreme Court of Appeal or the Judge President or the judge presiding, as the case 

may be, is prima facie of the view that it would be appropriate to dismiss the appeal on the 

ground set out in paragraph (a), he or she must call for written representations from the 

respective parties as to why the appeal should not be so dismissed. 

   (c) Upon receipt of the representations or, failing which, at the 

expiry of the time determined for their lodging, the President of the Supreme Court of Appeal 

or the Judge President, as the case may be, must refer the matter to three judges for their 

consideration. 

   (d) The judges considering the matter may order that the question 

whether the appeal should be dismissed on the ground set out in paragraph (a) be argued 

before them at a place and time appointed, and may, whether or not they have so ordered— 

(i) order that the appeal be dismissed, with or without an order as to the costs incurred 

in any of the courts below or in respect of the costs of appeal, including the costs in 

respect of the preparation and lodging of the written representations; or  

(ii) order that the appeal proceed in the ordinary course. 

  (3) Notwithstanding any other law, no appeal lies from any judgment or 

order in proceedings in connection with an application— 
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(a) by one spouse against the other for maintenance pendente lite; 

(b)  for contribution towards the costs of a pending matrimonial action; 

(c) for the interim custody of a child when a matrimonial action between his or her 

parents is pending or is about to be instituted;  or 

(d) by one parent against the other for interim access to a child when a matrimonial 

action between the parents is pending or about to be instituted. 

 

Leave to appeal 

In cases where a court has overturned a decision of a magistrate in 

an equality or administrative matter the prospects that another court would 

revert to the decision of the magistrate or that another compelling reason 

would exist are incredibly high. 

 17. (1) Leave to appeal may only be given where the judge or judges 

concerned are of the opinion that— 

(a) (i) the appeal would have a reasonable prospect of success;  or  

(ii) there is some other compelling reason why the appeal should be heard, 

including conflicting judgments on the matter under consideration; 

(b) the decision sought on appeal does not fall within the ambit of section 16(2)(a);  and 

(c) where the decision sought to be appealed does not dispose of all the issues in the 

case, the appeal would lead to a just and prompt resolution of the real issues 

between the parties. 
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  (2) (a) Leave to appeal may be granted by the judge or judges 

against whose decision an appeal is to be made or, if not readily available, by any other 

judge or judges of the same court or Division. 

   (b)  If leave to appeal in terms of paragraph (a) is refused, it may 

be granted by the Supreme Court of Appeal on application filed with the registrar of that 

Court within one month after such refusal, or such longer period as may on good cause be 

allowed, and the Supreme Court of Appeal may vary any order as to costs made by the 

judge or judges concerned in refusing leave. 

   (c) An application referred to in paragraph (b) must be considered 

by two judges of the Supreme Court of Appeal designated by the President of the Supreme 

Court of Appeal and, in the case of a difference of opinion, also by the President of the 

Supreme Court of Appeal or any other judge of the Supreme Court of Appeal likewise 

designated. 

   (d)  (i) The judges considering the application may order that it 

be argued before them at a time and place appointed, and may, whether or not they have so 

ordered, grant or refuse the application or refer it to the court for consideration. 

    (ii) Where an application has been so referred to the 

Court, the Court may thereupon grant or refuse it. 

   (e) The decision of the majority of the judges considering the 

application, or the decision of the Court, as the case may be, to grant or refuse the 

application shall be final:  Provided that the President of the Supreme Court of Appeal may 

in exceptional circumstances, whether of his or her own accord or on application filed within 

one month of the decision, refer the decision to the court for reconsideration and, if 

necessary, variation. 
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  (3) An application for special leave to appeal under section 16(1)(a) may 

be granted by the Supreme Court of Appeal on application filed with the registrar of that 

Court within one month after the decision sought to be appealed against, or such longer 

period as may on good cause be allowed, and the provisions of subsection (2)(c) to (e) shall 

apply with the changes required by the context. 

This provision further illustrates the stupidity of the circuit clause, 

as it is currently presented. The registrar is in Bloemfontein at the seat of 

the Court and prospective appellants must bring an application to the Court 

by lodging papers at the court. In essence any prospective appellant would 

have to already obtain the services of an attorney in Bloemfontein to bring 

an application for leave to appeal, so no real value is derived in having the 

appeal itself heard on a circuit. 

 

However if the suggestion that the proposal to operate circuits of the 

full appellate court (that is a five or more member bench) be abandoned and 

instead that a proposal that preparatory applications be heard at by a two 

judge of appeal preparatory motion circuit (which will primarily operate in 

chambers) is accepted the position of a potential appellant and respondent 

in terms of costs is greatly reduced. 

  (4) The power to grant leave to appeal— 

(a) is not limited by reason only of the fact that the matter in dispute is incapable of being 

valued in money;  and 

(b) is subject to the provisions of any other law which specifically limits it or specifically 

grants or limits any right of appeal. 

  (5) Any leave to appeal may be granted subject to such conditions as the 

court concerned may determine, including a condition— 
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(a) limiting the issues on appeal;  or 

(b) that the appellant pay the costs of the appeal. 

  (6) (a) If leave is granted under subsection (2)(a) or (b) to appeal 

against a decision of a Division as a court of first instance consisting of a single judge, the 

judge or judges granting leave must direct that the appeal be heard by a full court of that 

Division, unless they consider— 

(i) that the decision to be appealed involves a question of law of importance, whether 

because of its general application or otherwise, or in respect of which a decision of 

the Supreme Court of Appeal is required to resolve differences of opinion;  or 

(ii) that the administration of justice, either generally or in the particular case, requires 

consideration by the Supreme Court of Appeal of the decision,  

in which case they must direct that the appeal be heard by the Supreme Court of Appeal. 

   (b) Any direction by the court of a Division in terms of paragraph 

(a), may be set aside by the Supreme Court of Appeal of its own accord, or on application by 

any interested party filed with the registrar within one month after the direction was given, or 

such longer period as may on good cause be allowed, and may be replaced by another 

direction in terms of paragraph (a). 
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Further to the suggestion that applications for leave to appeal be 

eligible for consideration by judges of appeal sitting at the Division, 

applications for the remitting of an appeal to the Division as opposed to a 

hearing by the Supreme Court of Appeal seems similarly suited to 

consideration by a the preparatory motion circuit. 

  (7) Subsection (2)(c), (d) and (e) apply with the changes required by the 

context to any application to the Supreme Court of Appeal relating to an issue connected 

with an appeal.  
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Suspension of decision pending appeal 

 

 18. (1) Subject to subsections (2) and (3), and unless the court under  

exceptional circumstances orders otherwise, the operation and execution of a decision 

which is the subject of an application for leave to appeal or of an appeal, is suspended 

pending the decision of the application or appeal. 

  (2) Subject to subsection (3), unless the court under exceptional 

circumstances orders otherwise, the operation and execution of a decision that is an 

interlocutory order not having the effect of a final judgment, which is the subject of an 

application for leave to appeal or of an appeal, is not suspended pending the decision of the 

application or appeal. 

  (3) A court may only order otherwise as contemplated in subsection (1) or 

(2), if the party who applied to the court to order otherwise, in addition proves on a balance 

of probabilities that he or she will suffer irreparable harm if the court does not so order and 

that the other party will not suffer irreparable harm if the court so orders.  

  (4) If a court orders otherwise as contemplated in subsection (1)― 

(i) the court must immediately record its reasons for doing so; 

(ii) the aggrieved party has an automatic right of appeal to the next highest court; 

(iii) the court hearing such an appeal must deal with it as a matter of extreme urgency;  

and 

(iv) such order will be automatically suspended, pending the outcome of such appeal. 
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  (5) For the purposes of subsections (1) and (2), a decision becomes the 

subject of an application for leave to appeal or of an appeal, as soon as an application for 

leave to appeal or a notice of appeal is lodged with the registrar in terms of the rules. 

 

Powers of court on hearing of appeals 

Surely the Constitutional Court should have the same powers.  

 

I submit that the clause should apply to any court exercising 

appellate jurisdiction (including any lower court when it has such power 

despite the fact that I submit that lower courts should not be given powers 

of appeal). Hence any special statutory appeal court – the Military Court of 

Appeal, Competition Court of Appeal, Labour Court of Appeal all are 

covered in the same principle scope. Therefore “The Supreme Court of 

Appeal or a Division” should simply read “Any court …” 

 19. The Supreme Court of Appeal or a Division exercising appeal jurisdiction 

may, in addition to any power as may specifically be provided for in any other law— 

(a) dispose of an appeal without the hearing of oral argument; 

(b) receive further evidence; 

(c) remit the case to the court of first instance, or the court whose decision is the subject 

of the appeal, for further hearing, with such instructions as regards the taking of 

further evidence or otherwise as the Supreme Court of Appeal or the Division deems 

necessary;  or 

(d) confirm, amend or set aside the decision which is the subject of the appeal and 

render any decision which the circumstances may require. 
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Settlement of conflicting decisions in civil cases  

 

 20. Whenever a decision on a question of law is given by a court of a Division 

which is in conflict with a decision on the same question of law given by a court of any other 

Division, the Minister may submit such conflicting decisions to the Chief Justice, who must 

cause the matter to be argued before the Constitutional Court or the Supreme Court of 

Appeal, as the case may be, in order to determine the said question of law for guidance. 

The current provisions of the Supreme Court Act (Section 23) 

require the minister to consult with the SALRC. The change is significant 

as it effectively replaces the consideration given by the SALRC with 

consideration by the Chief Justice. Furthermore the provision that the Chief 

Justice must cause the matter to be argued is problematic as the Minister 

may submit the matter. I submit that the provision should be the Minister 

must and the Chief Justice may. 

 

CHAPTER 6 

Provisions applicable to High Court only 

 

Persons over whom and matters in relation to which Divisions have jurisdiction 

 21. (1) A Division has jurisdiction over all persons residing or being in, and in 

relation to all causes arising and all offences triable within its area of jurisdiction and all other 

matters of which it may according to law take cognizance, and has the power— 
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(a) to hear and determine appeals from all lower courts within its area of jurisdiction; 

(b) to review the proceedings of all such courts; 

(c) in its discretion, and at the instance of any interested person, to enquire into and 

determine any existing, future or contingent right or obligation, notwithstanding that 

such person cannot claim any relief consequential upon the determination. 

  (2) A Division also has jurisdiction over any person residing or being 

outside its area of jurisdiction who is joined as a party to any cause in relation to which such 

court has jurisdiction or who in terms of a third party notice becomes a party to such a 

cause, if the said person resides or is within the area of jurisdiction of any other Division. 

  (3) Subject to section 16 and the powers granted under section 4 of the 

Admiralty Jurisdiction Regulation Act, 1983 (Act No. 105 of 1983), any Division may— 

(a) issue an order for attachment of property to confirm jurisdiction;  and 

(b) where the plaintiff is resident or domiciled within its area of jurisdiction but the cause 

of action arose outside its area of jurisdiction, issue an order for the attachment of 

property to found jurisdiction regardless of where in the Republic the property or 

person is situated. 

  (4) Notwithstanding any provision in this or any other law, any contractual 

obligation, term or provision which is in conflict with this section is null and void and is not 

enforceable. 
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This clause appears to conflict with an allowance for binding 

contractual arbitration.  

A further nightmare may surface in Parliament creating a 

specialized superior court. 

Grounds for review of proceedings of lower court   

 

 22. (1) The grounds upon which the proceedings of any lower court may be 

brought under review before a court of a Division are— 

(a) absence of jurisdiction on the part of the court; 

(b) interest in the cause, bias, malice or corruption on the part of the presiding judicial 

officer; 

(c) gross irregularity in the proceedings;  and 

(d) the admission of inadmissible or incompetent evidence or the rejection of admissible 

or competent evidence. 

I submit that in addition to the above grounds review should be 

available a ground that the order, or its effect, of the lower court is 

unconstitutional. 

  (2) This section does not affect the provisions of any other law relating to 

the review of proceedings in lower courts. 
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Judgment by default  

 

 23. A judgment by default may be granted and entered by the registrar of a 

Division in the manner and in the circumstances prescribed in the rules, and a judgment so 

entered is deemed to be a judgment of a court of the Division. 

 

Time allowed for appearance  

 

 24. The time allowed for entering an appearance to a civil summons served 

outside the area of jurisdiction of the Division in which it was issued shall be not less than— 

(a) one month if the summons is to be served at a place more than 150 kilometres from 

the court out of which it was issued;  and 

(b) two weeks in any other case. 

Because of the removal of Local Divisions this sections effect is 

different to that under the Supreme Court Act. For example a summons 

from Umtata to a defendant in Jeffrey’s Bay is to be regarded no differently 

than a summons from Port Elizabeth or Grahamstown whilst a summons 

from Cape Town to Johannesburg involving two corporate entities is 

afforded a month to enter appearance– this despite the fact that the 

defendant can readily secure an attorney resident at the court where the 

summons is issued. 

I submit that the principle that a summons issued outside of the 

jurisdiction of the court (so a local seat the area of the seat and the main 
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seat of a Division the Division, under the nomenclature of the Act) is sound 

but that this should not be an absolute provision. 

 

[1] Subject to subsection (2) the time allowed for entering an appearance 

to a civil summons served outside the area of jurisdiction of the court in which it 

was issued shall be not less than a month after service of the summons. 

[2] A party intending to sue out a summons for service outside the 

jurisdiction of the area of the court may bring an ex parte application for 

consideration by the registrar, or a judge in chambers, authorizing shortened 

service. 

 

Circumstances in which security for costs shall not  be required 

 

 25. If a plaintiff in civil proceedings in a Division resides within the Republic, but 

outside the area of jurisdiction of that Division, he or she shall not by reason only of that fact 

be required to give security for costs in those proceedings. 

 

Disposal of records and execution of judgments of C ircuit Courts 

 

 26. (1) Within one month after the termination of the sittings of any Circuit 

Court, the registrar thereof must, subject to any directions of the presiding judge or judges, 

transmit all records in connection with the proceedings in that court to the registrar of the 

Supreme Court of Appeal or the Division concerned, as the case may be, to be filed as 

records of that Court or Division. 
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  (2) Any judgment, order or sentence of a Circuit Court may, subject to any 

applicable rules for the time being in force, be carried into execution by means of process of 

the Supreme Court of Appeal or the Division concerned, as the case may be. 

 

Removal of proceedings from one Division to another  or from one seat to another in 

same Division  

 

 27. (1) If any proceedings have been instituted in a Division or at a seat of a 

Division, and it appears to the court that such proceedings— 

(a) should have been instituted in another  Division or at another seat of that Division;  or 

(b) would be more conveniently or more appropriately heard or determined— 

(i) at another seat of that Division;  or 

(ii) by another  Division, 

that court may, upon application by any party thereto and after hearing all other parties 

thereto, order such proceedings to be removed to that other  Division or seat, as the case 

may be. 

  (2) An order for removal under subsection (1) must be transmitted to the 

registrar of the court to which the removal is ordered, and upon the receipt of such order that 

court may hear and determine the proceedings in question. 

The provision does not provide for a situation where two courts are 

both of the view that the other court is better placed to hearing the matter. 

Prohibition on attachment to found jurisdiction wit hin the Republic  
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 28. No attachment of property to found jurisdiction shall be ordered by a Division 

against a person who is resident in the Republic. 

 

CHAPTER 7 

Rules of court 

 

Rules of the Constitutional Court 

 

29. (1) The Chief Justice, after consultation with the Minister, makes rules 

relating to the manner in which the Constitutional Court may be engaged in any matter, 

including the matters referred to in section 172 of the Constitution, and all matters relating to 

the proceedings of and before the Court. 

  (2) Every rule and every amendment or repeal thereof must be submitted 

to Parliament by the Minister before the promulgation thereof and tabled as soon as 

possible. 

  (3) The rules must, when it is in the interest of justice and with the leave 

of the Court, allow a person— 

(a) to bring  a matter directly to the Court;  or  

(b) to appeal directly to the Court from any other court. 

The exclusion of the Rules Board from the process of varying the 

Rules of the Constitutional Court is odd. The Constitutional Court has no 
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greater power to regulate its own process than the Supreme Court of Appeal 

or the High Courts (or as the amendment seeks single High Court of South 

Africa) in terms of Section 173 of the Constitution.  

 

Further the distinction does not appear to aide in enhancing judicial 

independence of the Constitutional Court as it effectively vests power in the 

Chief Justice and Minister of Justice. 

 

Rules of the Supreme Court of Appeal and the High C ourt 

 

 30. (1) Rules for the Supreme Court of Appeal, the High Court and the lower 

courts are made in accordance with the Rules Board for Courts of Law Act, 1985 (Act No. 

107 of 1985). 

  (2) Every rule and every amendment or repeal thereof must be submitted 

to Parliament by the Minister before the promulgation thereof and tabled as soon as 

possible. 

Where do Rules promulgated by the Rules Board end and protocols 

and directives made under this Act begin? 

CHAPTER 8 

General provisions applicable to all Superior Courts 

 

Part 1 

Nature of courts  
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Nature of courts and seals  

 

 31. (1) Every Superior Court is a court of record. 

  (2) Every Superior Court must have for use as occasion may require, a 

seal of such design as may be prescribed by the President by proclamation in the Gazette. 

  (3) The seal of a Superior Court must be kept in the custody of the 

Registrar. 

As a purely ceremonial consideration, I submit that the seal of a 

Superior Court should be designed by the State Herald. 

 

Proceedings to be carried on in open court  

 

 32. Save as is otherwise provided for in this Act or any other law, all proceedings 

in any Superior Court must, except in so far as any such court may in special cases 

otherwise direct, be carried on in open court. 

 

More than one court may sit at the same time  
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 33. The Supreme Court of Appeal and any Division may at any time sit in so 

many courts constituted in the manner provided for in this Act or any other applicable law as 

the available judges may allow. 

 

Part 2 

Adducing of evidence and procedural matters  

 

Certified copies of court records admissible as evi dence   

 

 34. Whenever a judgment, order or other record of any Superior Court is required 

to be proved or inspected or referred to in any manner, a copy of such judgment, order or 

other record duly certified as such by the registrar of that court under its seal shall be prima 

facie evidence thereof without proof of the authenticity of such registrar's signature. 

 

Manner of securing attendance of witnesses or produ ction of any document or thing 

in proceedings and penalties for failure 

 

 35. (1) A party to proceedings before any Superior Court in which the 

attendance of witnesses or the production of any document or thing is required may procure 

the attendance of any witness or the production of any document or thing in the manner 

provided for in the rules of that court. 

  (2) Whenever any person subpoenaed to attend any proceedings as a 

witness or to produce any document or thing— 
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(a) fails without reasonable excuse to obey the subpoena and it appears from the return 

of the person who served such subpoena, or from evidence given under oath, that— 

(i) the subpoena was served upon the person to whom it is directed and that his 

or her reasonable expenses calculated in accordance with the tariff framed 

under  section 37(1) have been paid or offered to him or her;  or 

(ii) he or she is evading service;  or 

(b) without leave of the court fails to remain in attendance, 

the court concerned may issue a warrant directing that he or she be arrested and brought 

before the court at a time and place stated in the warrant or as soon thereafter as possible. 

  (3) A person arrested under any such warrant may be detained 

thereunder in any prison or other place of detention or in the custody of the person who is in 

charge of him or her, with a view to securing his or her presence as a witness or production 

of any document or thing at the proceedings concerned:  Provided that any judge of the 

court concerned may release him or her on a recognisance with or without sureties to attend 

as a witness or to produce any document or thing as required. 

  (4) Any person subpoenaed to attend any proceedings as a witness or to 

produce any document or thing who fails without reasonable excuse to obey such subpoena, 

is guilty of an offence and liable upon conviction to a fine or to imprisonment for a period not 

exceeding three months. 

  (5) If a person who has entered into any recognisance in terms of 

subsection (3) to attend such proceedings as a witness or to produce any document or thing 

fails without reasonable excuse so to attend or to produce such document or thing, he or she 

forfeits his or her recognisance and is guilty of an offence and liable upon conviction to a fine 

or to imprisonment for a period not exceeding three months. 
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Manner in which witness may be dealt with on refusa l to give evidence or produce 

documents  

 

 36. (1) Whenever any person who appears either in obedience to a subpoena 

or by virtue of a warrant issued under section 35 or who is present and is verbally required 

by the Superior Court concerned to give evidence in any proceedings— 

(a) refuses to take an oath or to make an affirmation; 

(b) having taken an oath or having made an affirmation, refuses to answer such 

questions as are put to him or her;  or 

(c) refuses or fails to produce any document or thing which he or she is required to 

produce, 

without any just excuse for such refusal or failure, the Court may adjourn the proceedings for 

any period not exceeding eight days and may, in the meantime, by warrant commit the 

person so refusing or failing to prison unless he or she sooner consents to do what is 

required of him or her. 

  (2) If any person referred to in subsection (1) again refuses at the 

resumed hearing of the proceedings to do what is so required of him or her, the Court may 

again adjourn the proceedings and commit him or her for a like period and so again from 

time to time until such person consents to do what is required of him or her. 

  (3) Nothing contained in this section prevents the Court from giving 

judgment in any matter or otherwise disposing of the proceedings according to any other 

sufficient evidence taken. 
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  (4) No person is bound to produce any document or thing not specified or 

otherwise sufficiently described in the subpoena unless he or she actually has it in Court. 

  (5) When a subpoena is issued to procure the attendance of any person 

as a witness or to produce any book, paper or document in any proceedings, and it appears 

that— 

(a) he or she is unable to give any evidence or to produce any book, paper or document 

which would be relevant to any issue in such proceedings;  or 

(b) such book, paper or document could properly be produced by some other person;  or 

(c) to compel him or her to attend would be an abuse of the process of the court, 

any judge of the court concerned may, notwithstanding anything contained in this section, 

after reasonable notice by the Registrar to the party who sued out the subpoena and after 

hearing that party in chambers if he or she appears, make an order cancelling such 

subpoena. 

The section appears to require a judge in chambers to in every 

instance consider an objectionable subpoena. 

I submit that a judge should only be required to conduct a hearing in 

chambers if the party who sued out the subpoena does not consent to 

withdrawing the subpoena (which may include a re-issue under different 

terms). As the Registrar is already required to furnish a notice for the 

hearing in chambers it seems a small extension for the Registrar to in same 

notice afford the party an option to withdraw or modify the subpoena. 

 

Witness fees  
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 37. (1) The Minister may, in consultation with the Minister of Finance, by 

notice in the Gazette prescribe a tariff of allowances which must be paid to a witness in civil 

proceedings or to any person who is to accompany any such witness on account of the 

youth or infirmity due to old age or any other infirmity of such witness. 

  (2) Such notice may differentiate between persons according to— 

(a) the distances which they have to travel to attend the court to which they are 

summoned or subpoenaed;  or 

(b) their professions, callings or occupations, 

and may empower such officers in the service of the State as may be specified therein to 

order payment of allowances in accordance with a higher tariff than the tariff so prescribed in 

cases where payment of allowances in accordance with the prescribed tariff may cause 

undue hardship. 

  (3) Notwithstanding any other law, a Superior Court may order that no 

allowances or only a portion of the allowances prescribed shall be paid to any witness. 
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Reference of particular matters for investigation b y referee 

Whilst the prospects of the Supreme Court of Appeal requiring the 

use of a referee is incredibly slim – as the Court deals exclusively with 

appeals – I submit that it may emerge that parties locked into a matter 

where both an appeal and the cross appeal is lodged may desire that the 

court look beyond the four corners of the record and seek to persuade the 

court to admit further evidence to be adjudged by an expert referee. 

An even greater prospect exists for a specialized superior court to 

seek to use a referee and whilst that courts statute might make the provision 

it seems appropriate for the more general statute dealing with superior 

courts to contain the provision. 

I submit that any superior court in any civil proceedings should have 

the power to on the consent of the parties appoint a referee where 

appropriate. 

Finally the use of agreed referees should not be permitted in family 

matters as the family advocate is already provided for to perform a 

compulsory similar service. 

 

 38. (1) The Constitutional Court and, in any civil proceedings, any Division 

may, with the consent of the parties, refer— 

(a) any matter which requires extensive examination of documents or a scientific, 

technical or local investigation which in the opinion of the court cannot be 

conveniently conducted by it;  or 

(b) any matter which relates wholly or in part to accounts;  or 

(c) any other matter arising in such proceedings, 
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for enquiry and report to a referee appointed by the parties, and the court may adopt the 

report of any such referee, either wholly or in part, and either with or without modifications, or 

may remit such report for further enquiry or report or consideration by such referee, or make 

such other order in regard thereto as may be necessary or desirable. 

  (2) Any such report or any part thereof which is adopted by the court, 

whether with or without modifications, shall have effect as if it were a finding by the court in 

the proceedings in question. 

  (3) Any such referee shall for the purpose of such enquiry have such 

powers and must conduct the enquiry in such manner as may be prescribed by a special 

order of the court or by the rules of the court. 

  (4) For the purpose of procuring the attendance of any witness (including 

any witness detained in custody under any law) and the production of any document or thing 

before a referee, an enquiry under this section shall be deemed to be civil proceedings. 

  (5) (a) Any person summoned to attend as a witness or to produce 

any document or thing before a referee and who, without sufficient cause— 

(i) fails to attend at the time and place specified; 

(ii) fails to remain in attendance until the conclusion of the enquiry or until he or she is 

excused by the referee from further attendance; 

(iii) refuses to take an oath or to make an affirmation as a witness;  or 

(iv) having taken an oath or made an affirmation, fails to— 

(aa) answer fully and satisfactorily any question put to him or her;  or 

(bb) produce any document or thing in his or her possession or custody, or under 

his or her control, which he or she was summoned to produce,  
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is guilty of an offence and liable on conviction to a fine or to imprisonment for a period not 

exceeding three months. 

   (b) Any person who, after having taken an oath or having made an 

affirmation, gives false evidence before a referee at an enquiry, knowing such evidence to 

be false or not knowing or believing it to be true, is guilty of an offence and liable on 

conviction to the penalties prescribed by law for perjury. 

  (6) Any referee is entitled to such remuneration as may be prescribed by 

the rules or, if no such remuneration has been so prescribed, as the court may determine 

and to any reasonable expenditure incurred by him or her for the purposes of the enquiry, 

and any such remuneration and expenditure must be taxed by the taxing master of the court 

and shall be costs in the cause. 

 

Examination by interrogatories  
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Whilst the general proposition that an appellate court will not 

operate outside the four corners of the record makes the use of 

interrogatories unlikely in connection with the Supreme Court of Appeal, it 

seems arbitrary not to enable the court to have the same power as the 

Constitutional Court. Further the requirement that interrogatories only be 

taken by a Division if the person providing evidence is outside of the area 

of jurisdiction of the court is a severe curtailment of power of the court. 

 

The provision is also drafted without giving consideration for 

technological advances. The statutory allowance of the use of 

videoconferencing by an order of the court appears apt to appear in this 

section. 

 39. (1) The Constitutional Court and, in connection with any civil proceedings 

pending before it, any Division may order that the evidence of a person be taken by means 

of interrogatories if— 

(a) in the case of the Constitutional Court, the court deems it in the interests of the 

administration of justice;  or 

(b) in the case of a Division, that person resides or is for the time being outside the area 

of jurisdiction of the court. 

  (2) Whenever an order is made under subsection (1), the registrar of the 

court must certify that fact and transmit a copy of his or her certificate to a commissioner of 

the court, together with any interrogatories duly and lawfully framed which it is desired to put 

to the said person and the fees and the amount of the expenses payable to the said person 

for his or her appearance as hereinafter provided. 

  (3) Upon receipt of the certificate, the interrogatories and the amounts 

contemplated in subsection (2), the commissioner must, in respect of the person 

concerned— 
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(a) summon that person to appear before him or her; 

(b) upon his or her appearance, take that person’s evidence as if he or she was a 

witness in a civil case in the said court; 

(c) put to him or her the said interrogatories, with any other questions calculated to 

obtain full and true answers to the said interrogatories; 

(d) take down or cause to be taken down the evidence so obtained;  and 

(e) transmit the evidence, certified as correct, to the registrar of the court wherein the 

proceedings in question are pending. 

  (4) The commissioner must further transmit to the said registrar a 

certificate showing the amount paid to the person concerned in respect of the expenses of 

his or her appearance, and the cost of the issue and service of the process for summoning 

such person before him or her. 

  (5) Any person summoned to appear in terms of subsection (3) who 

without reasonable excuse fails to appear at the time and place mentioned in the summons 

is guilty of an offence and liable on conviction to a fine or to imprisonment for a period not 

exceeding three months. 

  (6) Any interrogatories taken and certified under the provisions of this 

section shall, subject to all lawful exceptions, be received as evidence in the proceedings 

concerned. 

 

Manner of dealing with commissions rogatoire, letters of request and documents for 

service originating from foreign countries  
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 40. (1) Whenever a commission rogatoire or letter of request in connection 

with any civil proceedings received from any State or territory or court outside the Republic, 

is transmitted to the registrar of a Division by the Director-General of the Department, 

together with a translation in English if the original is in any other language, and an 

intimation that the Minister considers it desirable that effect should be given thereto without 

requiring an application to be made to such court by the agents, if any, of the parties to the 

action or matter, the registrar must submit the same to a judge in chambers in order to give 

effect to such commission rogatoire or letter of request. 

  (2) Whenever a request for the service on a person in the Republic of any 

civil process or citation received from a state, territory or court outside the Republic, is 

transmitted to the registrar of a Division by the Director-General of the Department, together 

with a translation in English if the original is in any other language, and an intimation that the 

Minister considers it desirable that effect should be given thereto, the registrar must cause 

service of the said process or citation to be effected in accordance with the rules by the 

sheriff or a deputy-sheriff or any person specially appointed thereto by a judge of the court 

concerned. 

  (3) The registrar concerned must, after effect has been given to any such 

commission rogatoire, letter of request, process or citation, return all relevant documents, 

duly verified in accordance with the rules of court, to the Director-General of the Department 

for transmission. 

  (4) Except where the Minister directs otherwise, no fees other than 

disbursements shall be recovered from any state, territory or court on whose behalf any 

service referred to in this section has been performed. 

 

Court may order removal of certain persons  
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 41. (1) Any person who, during the sitting of any Superior Court— 

(a) wilfully insults any member of the court or any officer of the court present at the 

sitting, or who wilfully hinders or obstructs any member of any Superior Court or any 

officer thereof in the exercise of his or her powers or the performance of his or her 

duties; 

(b) wilfully interrupts the proceedings of the court or otherwise misbehaves himself or 

herself in the place where the sitting of the court is held;  or 

(c) does anything calculated improperly to influence any court in respect of any matter 

being or to be considered by the court, 

may, by order of the court, be removed and detained in custody until the rising of the court. 

  (2) Removal and detention in terms of subsection (1) does not preclude 

the prosecution in a court of law of the person concerned on a charge of contempt of court. 

It is not perfectly clear whether the court acting under this section is 

obliged to have a person it orders to be removed to also be detained as 

removal and detention are joined. While I submit that the court should have 

the power to cause persons to be detained in order to protect its process 

such course should be viewed as a more drastic step than simply having the 

person ejected from the court and possibly its confines. 

Further because the provision only empowers a court to remove 

somebody who is disruptive or seeks to influence the court while the court 

is actually sitting no power is given to prevent contemptuous behaviour 

before the court sits or during an adjournment in the court and which is 

designed to interfere with proceedings in the court.  
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Part 3 

Process of Superior Courts  

 

Scope and execution of process 

 

 42. (1) The process of the Constitutional Court and the Supreme Court of 

Appeal runs throughout the Republic, and their judgments and orders must, subject to any 

applicable rules of court, be executed in any area in like manner as if they were judgments 

or orders of the Division or the lower court having jurisdiction in such area. 

  (2) The civil process of a Division runs throughout the Republic and may 

be served or executed within the jurisdiction of any Division. 

  (3) Any warrant or other process for the execution of a judgment given or 

order issued against any juristic person, partnership or firm may be executed by attachment 

of the property or assets of such juristic person, partnership or firm. 

 

Execution of process by sheriff 

 

 43. (1) The sheriff must, subject to the applicable rules, execute all 

sentences, judgments, writs, summonses, rules, orders, warrants, commands and processes 

of any Superior Court directed to the sheriff and must make return of the manner of 

execution thereof to the court and to the party at whose instance they were issued. 

  (2) The return of the sheriff or a deputy-sheriff of what has been done 

upon any process of a court, shall be prima facie evidence of the matters therein stated. 
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  (3) The sheriff must receive and cause to be detained all persons 

arrested by order of the court or committed to his or her custody by any competent authority. 

  (4) A refusal by the sheriff or a deputy-sheriff to do any act which he or 

she is by law required to do, is subject to review by the court concerned on application ex 

parte or on notice as the circumstances may require. 

 

Transmission of summonses, writs and other process and of notice of issue thereof  

 

 44. (1) (a) In any civil proceedings before a Superior Court, any 

summons, writ, warrant, rule, order, notice, document or other process of a Superior Court, 

or any other communication which by any law, rule or agreement of parties is required or 

directed to be served or executed upon any person, or left at the house or place of abode or 

business of any person, in order that such person may be affected thereby, may be 

transmitted by fax or by means of any other electronic medium as provided by the rules. 

   (b) The document received or printed as a result of the 

transmission contemplated in paragraph (a) is of the same force and effect as if the original 

had been shown to or a copy thereof served or executed upon the person concerned, or left 

as aforesaid, as the case may be. 

  (2) A notice sent by fax, or any other electronic medium authorised by the 

rules— 

(a) from any judicial or police officer, registrar, assistant registrar, sheriff, deputy-sheriff 

or clerk of the court;  and 

(b) stating that a warrant or writ has been issued for the arrest or apprehension of any 

person required to appear in or to answer any civil suit, action or proceeding, 
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is sufficient authority to any officer authorised by law to execute any such warrant or writ for 

the arrest and detention of such person. 

  (3) (a) A person arrested as contemplated in subsection (2) may be 

detained for the shortest period reasonably necessary, but not exceeding 48 hours, in order 

to bring the person before a judge of a Superior Court. 

   (b) The judge referred to in paragraph (a) must make an order 

regarding the attendance by the person in question of any further court proceedings and 

warn the person that any failure to abide by the order is an offence punishable by a fine or 

by imprisonment not exceeding one year. 

   (c) Any person who fails to abide by an order referred to in 

paragraph (b) is guilty of an offence and liable on conviction to a fine or to imprisonment not 

exceeding one year. 
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Property not liable to be seized in execution  

 

 45. The sheriff or a deputy-sheriff may not seize in execution of any process— 

(a) the necessary beds and bedding and wearing apparel of the person against whom 

execution is levied or any member of his or her family; 

(b) the necessary furniture, other than beds, and household utensils in so far as they do 

not exceed in value the amount determined by the Minister by notice in the Gazette; 

(c) stock, tools and agricultural implements of a farmer in so far as they do not exceed in 

value the amount determined by the Minister by notice in the Gazette; 

(d) any food or drink sufficient to meet the needs of such person and the members of his 

or her family for one month; 

(e) tools and implements of trade in so far as they do not exceed in value the amount 

determined by the Minister by notice in the Gazette; 

(f) professional books, documents or instruments necessarily used by the debtor in his 

profession in so far as they do not exceed in value the amount determined by the 

Minister by notice in the Gazette; 

(g) such arms and ammunition as the debtor is in terms of any law, regulation or 

disciplinary order required to have in his or her possession as part of his or her 

equipment: 

Provided that the Court concerned may in exceptional circumstances and on such conditions 

as it may determine, in its discretion increase the amount specified in paragraph (b), (c), (e) 

or (f). 
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Offences relating to execution  

 

 46. Any person who— 

(a) obstructs a sheriff or deputy-sheriff in the execution of his or her duty; 

(b) being aware that goods are under arrest, interdict or attachment by a Superior Court, 

destroys or disposes of those goods in a manner not authorised by law, or knowingly 

permits those goods, if in his or her possession or under his or her control, to be 

destroyed or disposed of in such a manner; 

(c) being a judgment debtor and being required by a sheriff or deputy-sheriff to point out 

property to satisfy a warrant issued in execution of judgment against that person— 

(i) falsely declares to the sheriff or deputy-sheriff that he or she possesses no 

property or insufficient property to satisfy the warrant;  or 

(ii) although knowing of such property, neglects or refuses to point out that 

property or to deliver it to the sheriff or deputy-sheriff when requested to do 

so;  or 

(d) being a judgment debtor, refuses or neglects to comply with any requirement of a 

sheriff or deputy-sheriff in regard to the delivery of documents in his or her 

possession or under his or her control relating to the title of immovable property 

under execution, 

is guilty of an offence and liable on conviction to a fine or to imprisonment for a period not 

exceeding one year. 
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Issuing of summons or subpoena in civil proceedings  against judge   

Whilst I support the crux of the clause it should be very seriously 

considered and debated for repeal or restraint in light of being a special 

privilege which renders judges in some aspect above the law. The 

introduction of an additional criteria that a person must obtain leave to 

institute proceedings against or require a judge to testify in a court are 

justified and have several advantages mostly in the form of preventing and 

managing disruptions to the courts and enabling the Head of the Court to 

secure a presiding officer as well as to prevent litigants from pursuing a 

vendetta against a judge. 

The provision and its practice should be built around the importance 

of the judicial office rather than the holder of the office. Our judiciary 

would be completely in disrepute if legitimate suits against a person who 

happens to be a judge are delayed or denied by another judge.  

 

Are we going to require judges to fill out timesheets but restrain a 

litigant from instituting action against a judge? 

 47. (1) Notwithstanding any other law, no civil proceedings by way of  

summons or notice of motion may be instituted against any judge of a Superior Court, and 

no subpoena in respect of civil proceedings may be served on any judge of a Superior 

Court, except with the consent of the head of that Court or, in the case of a head of the 

Court or the Chief Justice, with the consent of the Chief Justice or the President of the 

Supreme Court of Appeal, as the case may be. 

  (2) Where the issuing of a summons or subpoena against a judge to 

appear in a civil action has been consented to, the date upon which such judge must attend 

court must be determined in consultation with the relevant head of court. 
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Acting judges of Superior Courts  

 

 48. Any person who has been appointed as an acting judge of a Superior Court 

must be regarded as having been appointed also for any period during which he or she is 

necessarily engaged in the disposal of any proceedings in which he or she has participated 

as such a judge, including an application for leave to appeal that has not yet been disposed 

of at the expiry of his or her period of appointment. 

 

Regulations 

The powers of regulation vested in the Minister and Chief Justice 

are vast. That these powers are exercised without consultation with the 

Judicial Service Commission or any consultative body whatsoever lends 

itself to worry - it grants excessive powers to the Chief Justice and Minister 

of Justice elevating the pair to Consuls of a New Rome – but not one 

subject to limited terms. 

 

What is more worrying is that Section 49 and Chapter 3 have a great 

deal of overlap. The possibility of creating regulations aimed at piloting 

regulations aimed at creating Section 3 protocols which serve government 

policy – which the President informs us should be sacrosanct. 

 

 49. (1) The Minister may, on the advice of the Chief Justice, make regulations 

regarding─ 

(a) any matter that may be necessary or expedient to prescribe regarding the 

administrative functions of courts and the efficient and effective functioning and 
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administration of the courts, including the furnishing of periodical returns of statistics 

relating to any aspect of the functioning and administration of courts and the 

performance of judicial functions; 

(b) the criteria to be applied for determining the number of judges to be appointed to the 

Supreme Court of Appeal and to any specific Division; 

(c) any protocol to be observed in respect of any process of consultation required in 

terms of this Act; 

(d) the determination of recess periods of the Superior Courts; 

(e) any ancillary or incidental administrative or procedural matter that it is necessary to 

prescribe for the proper implementation and administration of this Act. 

Section 5(1)(a)(iii) requires that the prescribed criteria must be 

approved by the President. The notion that the Minister sets out the 

prescribed criteria on the advice of the Chief Justice only for the President 

to on the advice of the Minister reject the criteria cannot be ignored. 

 

The scope of regulations which the Minister may (axiomatically 

may refuse to) make are incredibly broad and side step the Judicial Services 

Commission and a general consultative process altogether. 

  (2) Any regulation made under subsection (1) must be submitted to 

Parliament before publication thereof in the Gazette. 

 

CHAPTER 9 

Transitional provisions, amendment and repeal of laws, and commencement 
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Existing High Courts 

 

 50. (1) On the date of the commencement of this Act, but subject to the 

issuing of any notice referred to in section 6(3)(a) or (c), the— 

(a) Eastern Cape High Court, Bhisho, becomes a local seat of the Eastern Cape 

Division; 

The Bhisho saga is, in my opinion, the best illustration of the fact 

that government is fundamentally a headless chicken in addressing reform. 

Prior to merging the regional and divorce courts the seat of the Southern 

Divorce court was in King Williams Town neighbouring Bhisho. 

Considering that regional courts are on a purely provincial basis it seems 

axiomatic that consideration to use the Bhisho court premises as a 

headquarters for the regional court – housing the regional court president – 

however the Eastern Cape Regional Court headquarters is now in Port 

Elizabeth. Inevitably when relevant politicians become bored again an 

assault on Grahamstown as High Court seat will commence again. Without 

even amending the statute however Grahamstown can be diminished 

through locating the headquarters of the Judge President in Bhisho and the 

hearing of appeals at the local seats (as envisaged by Section 6(4) – if the 

Bhisho seats area of jurisdiction is modified to render it more viable a not 

remote possibility that the area of jurisdiction of the Grahamstown seat will 

be severely diminished. What will effectively occur is that you will have 

chambers for seventeen judges who have to commute to man circuits and 

complement the other seats. 

(b) Eastern Cape High Court, Grahamstown, becomes the Eastern Cape Division; 

(c) Eastern Cape High Court, Mthatha, becomes a local seat of the Eastern Cape 

Division; 
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(d) Eastern Cape High Court, Port Elizabeth, becomes a local seat of the Eastern Cape 

Division; 

(e) Free State High Court, Bloemfontein, becomes the Free State Division; 

(f) KwaZulu-Natal High Court, Durban, becomes a local seat of the KwaZulu-Natal 

Division; 

(g) KwaZulu-Natal High Court, Pietermaritzburg, becomes the KwaZulu-Natal Division; 

(h) Limpopo High Court, Thohoyandou, subject to subsection (2)(a), becomes a local 

seat of the Limpopo Division;   

No subsection 2(a) appears only a section (2) 

(i) Northern Cape High Court, Kimberley, becomes the Northern Cape Division; 

(j) North Gauteng High Court, Pretoria, becomes the Gauteng Division; 

(k) North West High Court, Mafikeng, becomes the North West Division; 

(l) South Gauteng High Court, Johannesburg, becomes a local seat of the Gauteng 

Division;  and 

(m) Western Cape High Court, Cape Town, becomes the Western Cape Division, 

of the High Court of South Africa, and the area of jurisdiction of each of those Courts 

becomes the area of jurisdiction or part of the area of jurisdiction, as the case may be, of the  

Division in question. 

  (2) Notwithstanding section 6(1), the Gauteng Division shall also function 

as the Limpopo and Mpumalanga Divisions, respectively, until a notice published in terms of 

section 6(3) in respect of those Divisions comes into operation. 
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  (3) Any circuit court established under any law repealed by this Act and in 

existence immediately before the commencement of this Act, shall be deemed to have been 

duly established in terms of this Act as a Circuit Court of the Division concerned. 

  (4) Anyone holding office as the Judge President, a Deputy Judge 

President or a judge of a High Court referred to in subsection (1) when this Act takes effect, 

becomes the Judge President, a Deputy Judge President or a judge of the Division in 

question, as the case may be. 

What is the effect of this clause on South Gauteng? Does South 

Gauteng have a Judge President currently? 

  (5) The President may, with the view to facilitating and promoting the 

effective and efficient administration of justice in the Divisions established in terms of this 

Act, after consultation with the Chief Justice, the Minister, and the judge concerned, transfer 

any judge of a Division to the Limpopo, Mpumalanga or North West Division. 
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This provision contains no terminating clause. Why should the 

President be empowered to transfer judges within the old Transvaal (well 

North West includes part of the Cape) once the rationalization path set on 

this legislation is completed but not between other Divisions. Surely as 

soon as the notices under Section 50(2) have been issued this provision 

should be terminated or given a limited operation period. 

Furthermore the provinces concerned have no input into a matter 

that directly affects the composition of the court, why should the Premier of 

Mpumalanga have the right of attendance on the appointment of judges to 

Mpumalanga be limited by the President having a power to make 

permanent appointments. The Minister already has the power to appoint 

judges on an acting basis for the Divisions  

 

Rules in existence immediately before commencement of Act 

 

 51. The rules applicable to the Constitutional Court, Supreme Court of Appeal 

and the various High Courts immediately before the commencement of this section remain in 

force to the extent that they are not inconsistent with this Act, until repealed or amended. 

 

 

Pending proceedings when Act commences  

 

 52. (1) Subject to section 27, proceedings pending in any court at the 

commencement of this Act, must be continued and concluded as if this Act had not been 

passed. 
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  (2) Proceedings must, for the purposes of this section, be deemed to be 

pending if, at the commencement of this Act a summons had been issued but judgment had 

not been passed. 

  (3) Subsections (1) and (2) are also applicable, with the changes required 

by the context, in respect of proceedings pending on the date when a notice contemplated in 

section 50(2)(a) comes into operation. 

 

References in other laws 

 

 53. Any reference in any law— 

(a) to the Supreme Court Act, 1959, or a provision of the said Act, must be construed as 

a reference to this Act or a corresponding provision of this Act; 

(b) to a Supreme Court, a High Court, or a provincial or local division of a Supreme 

Court, must be construed as a reference to the High Court of South Africa or a  

Division  referred to in this Act, as the context may require;  and 

Consequent upon the removal of Provincial and Local Divisions 

problems could still emerge. For example if a reference is made to the 

Witwatersrand Local Division should same be construed as the Gauteng 

Division or the Johannesburg seat? 

(c) to the Appellate Division of a Supreme Court, must be construed as a reference to 

the Supreme Court of Appeal. 

 

Repeal and amendment of laws  
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 54. (1) The laws mentioned―  

(a) in Schedule 1 are hereby repealed to the extent set out in the fourth column of that 

Schedule; 

(b) in Schedule 2 are hereby amended to the extent set out in the fourth column of that 

Schedule. 

  (2) Anything done under any provision of a law repealed or amended by 

subsection (1), shall, in so far as it may be necessary or appropriate, be deemed to have 

been done under the corresponding provision of this Act. 

 

Short title and commencement  

 

 55. This Act is called the Superior Courts Act, 2011, and comes into operation on 

a date fixed by the President by proclamation in the Gazette. 
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SCHEDULE 1 

Laws repealed ( Section 55(1)(a) ) 

 

 

Item 
No. 

No.  and year of law  Short title  Extent of repeal  

1 Act No. 59 of 1959 Supreme Court Act, 1959 The whole 

2 Act No. 59 of 1959 

(Venda) 

Supreme Court Act, 1959 The whole 

3 Act No. 15 of 1969 Establishment of the Northern Cape 
Division of the Supreme Court of South 
Africa Act, 1969 

The whole 

4 Act No. 15 of 1976 

(Transkei) 

Republic of Transkei Constitution Act, 
1976 

Sections 44 up to and 
including 53 

5 Act No.  18 of 1977 

(Bophuthatswana) 

Republic of Bophuthatswana 
Constitution Act, 1977 

Sections 8(2), (3) and 
(4);  22(1)(b);  53(2);  59 
up to and including 67;  
78;  89(1),  (2) and (3);  
90(1) and (2);  91(1)(b), 
(c)(iii) and (d);  and 
93(1)(f). 

6 Act No. 9 of 1979 

(Venda) 

Republic of Venda Constitution Act, 
1979 

Sections 42 up to and 
including section 52; and 
section 72. 

7 Act No. 32 of 1982 

(Bophuthatswana) 

Supreme Court of Bophuthatswana Act, 
1982 

The whole 

8 Act No. 5 of 1983 

(Transkei) 

Supreme Court Act, 1983 The whole 

9 Decree No. 43 of 1990 
(Ciskei) 

Supreme Court Decree, 1990 The whole 

10 Decree No.  45 of 1990 
(Ciskei) 

Republic of Ciskei Constitution Decree, 
1990 

Sections 27 and 28 
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11 Act No. 13 of 1995 Constitutional Court Complementary Act, 
1995 

The whole 

12 Act No. 41 of 2001 Interim Rationalisation of Jurisdiction of 
High Courts Act, 2001 

The whole 

13 Act No. 30 of 2008 Renaming of High Courts Act, 2008 The whole 
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SCHEDULE 2 

Laws amended (Section 55(1)(b)) 

 

Item 
No. 

No. and 
year of law 

Short title Extent of amendment 

1 Act No.  
107 of 1985 

Rules Board for Courts of 
Law Act, 1985 

1.  Amendment of section 6— 

(a) by the substitution for the words preceding paragraph 
(a) of subsection (1) of the following words: 

"The Board may, with a view to the efficient, 
expeditious and uniform administration of justice 
in the Supreme Court of Appeal, the [High 
Courts]  High Court of South Africa and the 
lower courts, from time to time on a regular 
basis review existing rules of court and, subject 
to the approval of the Minister, make, amend or 
repeal rules for the Supreme Court of Appeal, 
the [High Courts]  High Court of South Africa 
and the lower courts regulating—"; 

(b) by the substitution for paragraph (e) of subsection (1) of 
the following paragraph: 

"(e) the practice and procedure in 
connection with the reference of any 
matter to a referee under [section 19 of 
the Supreme Court Act, 1959 (Act No.  
59 of 1959)]  section 38 of the Superior 
Courts Act, 2011, and the remuneration 
payable to any such referee;"; 

(c) by the substitution for paragraph (p) of subsection (1) of 
the following paragraph: 

"(p) the custody and disposal of records or 
minutes of evidence and proceedings in 
the Supreme Court of Appeal and the 
[High Courts]  High Court of South 
Africa;"; 

(d) by the substitution for paragraph (t) of subsection (1) of 
the following paragraph: 

"(t) generally any matter which may be 
necessary or useful to be prescribed for 
the proper despatch and conduct of the 
functions of the Supreme Court of 
Appeal, the [High Courts]  High Court 
of South Africa and the lower courts in 
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Item 
No. 

No. and 
year of law 

Short title Extent of amendment 

civil as well as in criminal proceedings."; 

(e) by the substitution for paragraph (a) of subsection (2) of 
the following paragraph: 

  "(a) Different rules may be 
made in respect of the Supreme Court of 
Appeal, the [High Courts]  High Court of South 
Africa and the lower courts and in respect of 
different kinds of proceedings."; 

(f) by the deletion of subparagraph (i) of subsection (2)(b);  
and 

(g) by the substitution for subparagraph (ii) of subsection 
(2)(b) of the following subparagraph: 

"(ii) the different [High Courts]  Divisions of the High 
Court of South Africa;  or". 

 

2 Act No. 66 
of 1995 

Labour Relations Act, 1995 1. Amendment of section 151 by the substitution for 
subsection (2) of the following subsection: 

  "(2)  The Labour Court is a superior court 

that has authority, inherent powers and standing, in 
relation to matters under its jurisdiction, equal to that 
which a court of a [provincial division]  Division of the 
[Supreme Court]  High Court of South Africa has in 
relation to matters under its jurisdiction."; 

2. Amendment of section 154─ 

(a) by the substitution for subsection (1) of the 
 following subsection: 

 "(1)  A judge of the Labour Court [must be 
appointed for a period determined by the President 
at the time of appointment]  holds office until 
discharged from active service in terms of the Judges' 
Remuneration and Conditions of Employment Act, 2001 
(Act No. 47 of 2001)."; 

(b) by the substitution for subsection (2) of the 
 following subsection: 

  "(2)  A judge of the Labour Court who is 
also a judge of the High Court may resign as a 
judge of the Labour Court by giving written 
notice to the President."; 
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Item 
No. 

No. and 
year of law 

Short title Extent of amendment 

(c) by the deletion of subsection (3);   

(d) by the substitution for subsection (4) of the 
 following subsection: 

 "(4)  Neither the tenure of office nor the 
remuneration and terms and conditions of 
appointment applicable to a judge of the High 
Court in terms of the Judges’ Remuneration and 
Conditions of Employment Act, [1989 (Act No. 
88 of 1989)] 2001, is affected by that judge’s 
appointment and concurrent tenure of office as 
a judge of the Labour Court."; 

(e) by the substitution for subsection (5) of the 
 following subsection: 

 "(5)  [(a)  The remuneration payable 
to a judge of the Labour Court who is a 
person referred to in section 153 (6) ( a) (ii), 
must be the same as that payable to a judge 
of the High Court. 

                     (b)  The terms and conditions of 
appointment of a judge of the Labour Court 
referred to in paragraph ( a) must be similar 
to those of a judge of the High Court]  The 
Judges' Remuneration and Conditions of 
Employment Act, 2001, as applicable to a judge 
of the High Court, apply, read with the changes 
required by the context, to a judge of the Labour 
Court who is not a judge of the High Court.";   

(f) by the deletion of subsection (7);  

(g) by the substitution for subsection (9) of the 
 following subsection: 

 "(9)  The provisions of subsections [(2) 
to (8)]  (4), (5), (6) and (8) apply, read with the 
changes required by the context, to acting 
judges appointed in terms of section 153 (5).";  
and 

(h) by the addition of the following subsection: 

            "(10)(a)  Any judge of the Labour  

Court holding office immediately before the 
commencement of Schedule 2 of the Superior 
Courts Act, 2011, who is not a judge of the High 
Court, may not later than 30 days after such 
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Item 
No. 

No. and 
year of law 

Short title Extent of amendment 

commencement, inform the Minister of Justice in 
writing that he or she chooses to continue in 
office in terms of this section as it existed prior 
to such commencement. 

 (b)  Any judge referred to in paragraph 
(a) who does not choose to continue in office in 
terms of this section as it existed prior to such 
commencement─ 

 (i) shall continue to hold that office in 

accordance with this section as 
amended by the Schedule 2 of the 
Superior Courts Act, 2011;  and 

(ii) his or her period of service as a 

Labour Court judge prior to such 
commencement shall, for the purposes 
of the Judges' Remuneration and 
Conditions of Employment Act, 2001, 
be deemed to be active service as 
contemplated in that Act.". 

3. Amendment of section 170─ 

(a) by the substitution for subsection (2) of the 
 following subsection: 

 "(2)  A judge of the Labour Appeal Court 
may resign from that office by giving written 
notice to the President."; 

(b) by the substitution for subsection (4) of the 
 following subsection: 

 "(4)  Neither the tenure of office nor the 
remuneration and terms and conditions of 
appointment applicable to a judge of the High 
Court in terms of the Judges’ Remuneration and 
Conditions of Employment Act, [1989 (Act No. 
88 of 1989)] 2001 (Act No. 47 of 2001), is 
affected by that judge’s appointment and 
concurrent tenure of office as a judge of the 
Labour Appeal Court.";  and 

(c) by the deletion of subsection (5). 

 

 



 
 

Page 114 of 138 
 

 



 
 

Page 115 of 138 
 

Proposal: Alternative Appellate System 

Preliminary Draft for inclusion in Submissions to Portfolio Committee on 

Justice and Constitutional Development – due 22 July 

Major edits needed to render more readable and to gain a coherent structure 

without redundancy. 

This proposal presupposes that both the Supreme Court of Appeal 

and the Constitutional Court are retained with their present jurisdiction and 

that the “apex court” ideology captured in Section 3 of the Constitution 

Seventeenth Amendment Bill (2011) does not pass.  

The reason for the presupposition is not because it is assumed that 

the Bill will not be passed but rather because of the oppositional approach 

towards the Bill taken in this proposal. Lest it not be said that alternatives 

are not presented by critics of the Bill. 

Towards the end of the proposal modifications are set out to adjust 

for an “apex court” proposition. 

EVOLUTION OF SOUTH AFRICA’S SYSTEM OF APPEALS  

1. In 1910 the Supreme Court of South Africa came into existence, effectively merging 

the superior courts of the constituent colonies into a single Supreme Court consisting 

of provincial divisions, local divisions7 and an Appellate Division. The Appellate 

Division had jurisdiction over all appeals emanating from superior courts (regardless 

of the courts composition) and a uniform increased threshold was placed on appeals to 

the Judicial Committee of the Privy Council. As a portion of the size of the judiciary 

(which excluded magistrates) the Appellate Division was rather large and the Court 

                                                           
7 The Witwatersrand, Eastern Districts (Grahamstown) and Griqualand (Kimberly) courts 
were rendered local divisions the same later evolved in provincial divisions (the 
Witwatersrand becoming the South Gauteng court and having had for many years appellate 
jurisdiction over its area). 
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had no difficulty of being overburdened – if anything the prospects of being a white 

elephant existed. 

2. However as the country and its legal system grew the volume of work in all of the 

courts have increased. 

3. The increase in work volume of courts has not been a steady and gradual occurrence 

for which simple capacity planning is possible: 

a. Firstly the volume of civil work is strongly related to economic activity (both 

positive and negative economic activity). Increases in economic activity  

b. Secondly criminal work is related to social conditions which similarly evolve 

in unpredictable forms 

c. Thirdly legislative changes almost invariably produce unintended 

consequences. Increasing the efficiency of the trial systems have knock on 

effects on the appellate system which can become overburdened. 

4. The need to reduce and manage the case load of the Appellate Division was a major 

subject of consideration in both Hoexter Commissions. The earlier commission 

expanded the system of full bench appeals during the 1980’s. This however was 

insufficient to prevent the Appellate Division from continuing to be snowed in by a 

heavy and increasing caseload. 

5. Consequently Chief Justice Corbett proposed the establishment of an ad hoc appellate 

structure to address minor criminal matters. This was later expanded to include civil 

matters as well. The opportunity to discuss the appellate system also lead to the airing 

of concerns and considerations brought to the foreground a fairly delicate complaint, 

namely a contention by several practitioners that the Full Court system was not fair to 

appellants as judges of the same Division were hearing the appeal. The larger 

Divisions did not seem to have a problem and Adv Wallis (as he then was) suggested 

that the determining factor of support for the Full Bench appeared to be a matter of 

divisions size. 

6. Other problems concerning Full Bench appeals in smaller divisions are consequent 

upon the limited size of the judicial pool. It appears self-evident that a smaller court 

has greater challenges with empanelling a Full Bench if more than one judge has been 

involved in the matter or has recused him\herself such as if a second Full Bench in the 

case of a deadlock having to be constituted.By 1997, serious concerns and problems 

existed with the large sizeof the Supreme Court of Appeal and the use of Full Court 

appeals, particularly in the smaller divisions. However the prospects of permanently 

resolving the problems were not readily available despite extensive consideration by 

members of the judiciary.  
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7. I therefore submit that the position which must be taken is that in any discussion of 

the structure and functioning of the Courts serious consideration must be given to 

improving the appeal structure for which a sound starting point is the First Part of the 

Second Report of the Hoexter Commission. 

8. Many of the Appellate Divisions problems from the transitional period would be 

resolved by the Constitution and the provisions of the Constitution enabling the 

Supreme Court of Appeal8 to proceed with matters containing a constitutional issue – 

and giving the Court constitutional jurisdiction. This however also sets the motion for 

the demotion of the Supreme Court of Appeal. 

9. Currently the Constitutional Court assumes for most purposes the position of an apex 

court and the media, particularly the SABC, have christened the Constitutional Court 

as the highest court without any qualifications9. As have politicians and business 

officials (particularly those who fall fowl of the law) on various occasions.  

10. The various proposed constitution amendment bills relating to the courts (which have 

reached various stages of progress) since 2001 have invariably included a clause 

aimed at affording supremacy to the Constitutional Court over all matters. This is the 

case with the current Superior Courts Bill and Constitution Seventeenth Amendment 

Bill.  

a. The capacity of the Constitutional Court to satisfactorily discharge the 

responsibility of an absolute apex court is not evident from the outputs of the 

Court. The Constitutional Court has failed over 15 years to deliver in excess of 

30 judgments in a year. 

b. Criticisms of the Constitutional Court as an institution have been persistent, 

yet as Gauntlett pointed out  .  

11. That the Constitutional Court has in effect become a super-appellate court is a 

consequence of the court having the power to determine for itself whether a matter is 

a constitutional matter or not. It is also a consequence of the manner in which the 

Court has approached matters brought to it from the Supreme Court of Appeal or a 

High Court.  

THE LATER HOEXTER PROCESS AND AN INTERMEDIATE APPEA L 
COURT 

                                                           
8 Section 172 of Constitution of the Republic of South Africa 
9 Whether the notion of a “highest court” can really have any meaning outside of an 
expression of altitude is open for discussion. The premise of a court of last resort is materially 
different to a conception of ranking courts from “highest” to “lowest”. Further there is no 
causal and absolute connection linking “higher law” with “higher court” particularly because 
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12. The Second Interim Report of Commission of Inquiry into the Rationalisation of the 

Provincial and Local Divisions of the Supreme Court dealt in its First Part with the 

issue of the overburdened Appellate Division. Since the start of consideration into the 

Appellate Division three material changes have occurred: 

a. During the course of the Commission’s life the Appellate Division became the 

Supreme Court of Appeal. This was in most respects a name change, however 

an additional effect was to, in name at least, move away from the federal 

structure of the Supreme Court of South Africa.  

b. The Constitution was amended to re-allocate the position of Chief Justice to 

the head of the Constitutional Court from the Supreme Court of Appeal. 

c. The Supreme Court of Appeal has grown in size from an 18 member court to a 

24 member court.  

13. The Hoexter Commission ultimately concluded against the establishment of 

intermediate appeal courts at the time, primarily as a result of the capital expenditure 

necessary for the project of establishing an intermediate court of appeal. In the stead it 

effectively adopted a blend of what it termed the AD Second Alternative and the 

Nugent Memorandum.  

14. The Commission further evaluated the prospects of the Intermediate Appeal Court 

from the perspective of replacing the system of Full Court appeals, in particular it 

sought to consider objections from practitioners at the smaller courts (North West in 

particular) to the Full Court. 

15. However ultimately the recommendations of the Commission do not appear to have 

been incorporated into legislation and any alleviating of the burden on the Supreme 

Court of Appeal would be a result of more careful pruning by the judicial process 

rather than legislation. 

16. Since 1997 the government has embarked on several capital projects causing an 

increase in the physical capacity of the various superior court buildings. Most notably 

the Appeal Court Building in Bloemfontein has been expanded. The essence of the 

argument against incurring capital expenditure remains valid however it is poignant to 

note that the government has not on a single instance appeared to consider 

establishing a high court of appeal, probably because of opposition coming not from 

the entire legal profession or the courts but from a particular segment of the 

profession. 

17. The Constitution as passed in 1996 appears to have very strongly supported the 

possibility of intermediate appellate courts which would in status be a High Court. If 

consideration is given to the fact that discussions were under way for the 
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establishment of an intermediate appellate tier the provision afforded in the 

Constitution10 for a court of appeal to hear appeals from the High Court makes clear 

room for Appellate High Courts. 

a. I do not submit that the Full Court be removed as an appellate forum for cases 

emerging from a single judge – although the possibility of doing so for certain 

classes of matters (particularly administrative matters) is created. 

b. Further the creation of an Appellate High Court creates a space from which 

“peregrine” judges to complement High Courts which have a shortfall of 

judges under particular circumstances. 

c. Finally an Appellate High Court brings a distinct advantage for judicial 

appointment opportunities:  

i. appellate courts sit with a multi-member bench and the responsibility 

to “preside” is not a consequent upon appointment; 

ii.  broad experience gauged from practice in order to make on the spot 

decisions is less pronounced; 

iii.  it is possible to make appointments of suitable persons with an 

academic or civil service background who are not particularly suited 

(and probably sometimes simply presumed to be suited)11 to 

appointment to a High Court because of a lack of “experience” 

d. The Constitutional Court requires four members to have been judges at the 

time of appointment enabling the appointment outside of legal practice circles 

and I submit a similar requirement that a third of an Appellate High Court 

should be drawn from judges of High Courts should apply.  

e. It is also possible to draw judges of specialized courts into the Appellate High 

Courts12. 

                                                           
10 Section 165 of the Constitution of the Republic of South Africa 
11 I submit that most “controversial” appointments turn out to be a great success. The reality 
is that criticisms and objections do frequently accompany the appointment of a non-
practitioner to the High Court and some legitimate argument may be made in this regard, 
particularly concerning issues of presiding in matters  – whereas an appellate bench where 
multiple judges sit. Furthermore while the appointment of former DPPs occurs in other 
jurisdictions, however there are difficulties in giving a former prosecuting boss criminal court 
reigns – most of which again I submit are mitigated on a multi-member bench. Both former 
Chief Justice Steyn and current Deputy Chief Justice Moseneke’s judicial appointment raised 
some eyebrows at the time of their appointment. 
12 The inclusion of specialist judges – such as from the Labour Courts is not such as to render 
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18. The framework proposed will not require the immediate (or even medium term) 

construction of expensive infrastructure to accommodate the Appellate High Courts 

nor does it seek to radically modify existing systems in a heartbeat. In particular the 

framework does not propose the immediate establishment of Appellate High Courts, 

instead the proposed preparatory motion circuits will as soon as may be practicable be 

complemented by an Appellate High Court which needn’t initially be at full strength  

19. The core thinking of the proposal is that an increasing volume of work of the Supreme 

Court of Appeal, particularly the number of appeals which the Court has to hear is 

detrimental to the proper functioning of the Supreme Court of Appeal. 

20. The principles of my proposed framework are: 

a. Implementing a full discretion as to the hearing of appeals to the Supreme 

Court of Appeal by the Supreme Court of Appeal. 

b. Retaining the integrity of structure of the High Courts which may be 

complemented by additional judges from other High Courts (and the Supreme 

Court of Appeal initially and later the Appellate High Courts) 

c. Enabling a High Court to under certain circumstances set precedent for the 

entire country. (That circumstance is where sits as an “Extended Full Court”) 

d. Ultimately expanding the South African bench to include judges committed to 

appeals who do not form part of the Supreme Court of Appeal. 

21. The principles may be modified to accommodate the current trajectory with the 

consequent capitis diminutioi of the Supreme Court of Appeal (and ultimately the 

High Courts as well). 

REQUIRING ALL APPEALS BEFORE THE SUPREME COURT OF A PPEAL 
TO BE ARGUED ON LEAVE TO APPEAL GRANTED BY THE SUPR EME 
COURT OF APPEAL  

22. The proposed Superior Courts Bill retains a situation under which the Supreme Court 

of Appeal would be the sole court for hearing appeals from a court consisting of more 

than one judge. This means that all appeals following an appeal, regardless of 

complexity or importance at law, would have to be heard by the Supreme Court of 

Appeal – or not heard at all. 

                                                                                                                                                                                     

the Appellate High Courts specialist High Courts but rather because a difficulty specialist 
judges may have is a lack of trial related experience. A person who serves in the Labour 
Court or Competition Tribunal where the same processes of law apply as in an ordinary High 
Court has the same qualities for consideration as a judge of an Appellate High Court than a 
legal academic. 
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a. I submit that a second appeal is invariably problematic for the legal system, 

however it is not possible to justifiably abolish or severely restrict second 

appeals. 

b. Appeals may simplify or convolute a matter and protracted litigation can see 

problems of immeasurable complexity created. I submit that the more directly 

a second appeal prospect is tackled the more efficient the justice system is able 

to be. 

23. The Superior Courts Bill does not afford the Supreme Court of Appeal primary 

control over which appeals it hears. 

a. In respect of appeals from a court presided over by a single judge the Supreme 

Court of Appeal may set aside a direction made by the Court referring the 

matter to the Supreme Court of Appeal. 

b. In respect of courts presided over by more than a single judge the Supreme 

Court of Appeal has no discretion. 

24. A means of affording control over which cases the Supreme Court of Appeal hears is 

to require that leave of the Supreme Court of Appeal be sought in every instance by 

way of an application. The court a quo would be asked to grant leave to appeal to a 

court other than the Supreme Court of Appeal (in the case of a single judge the Full 

Court) and would issue a certificate of suitability for consideration by the Supreme 

Court of Appeal. 

25. It is possible to establish a process under which obtaining a certificate by petition 

precedes the Application for Leave to Appeal. Therefore a party who has been 

declined leave by the court a quo or where same court has directed the matter be 

heard by a Full Court would petition the Supreme Court of Appeal for a certificate 

which would accompany an Application for Leave to Appeal13. 

26. When considering an Application for Leave to Appeal the Supreme Court of Appeal 

is presided over by two judges of appeal and the court is able to grant or deny leave to 

appeal entirely or in part and refer the appeal to another court. The Application 

process can include other interlocutory matters and require a restriction of the issues 

in the appeal and so on. In respect of second appeals the Court in granting leave to 

appeal may restrict the record and issues of appeal to manageable levels.14 

                                                           
13 In the event that the court a quo declines leave to appeal to the Full Court the Supreme 
Court of Appeal would be petitioned for leave to appeal to the full court and if desired for the 
issuance of a certificate of cause for hearing by the Supreme Court of Appeal. 
14 The proposed certificate of cause is not proposed as a pre-requisite for an Application but 
rather a consideration factor – if an Applicant lacks a certificate they should account for it 
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27. In essence this suggests that a two member preparatory motion court be established in 

the stead of a referral by the President of the Supreme Court of Appeal to two judges 

of appeal of petitions received. The preparatory motions may be addressed at the seat 

of the High Court from which they arrive. Further the registry of the originating court 

may be rendered responsible for what I submit may be named Preparatory Motion 

Circuits of the Supreme Court of Appeal and elaborate on later.  

28. The great challenge however remains with the second appeals emerging from 

magistrates offices. This challenge is all the greater due to the fact that an increase in 

appellate work is inevitable. 

Anticipated Growth of Volume of Appellate work in the system 

29. The Equality Act establishes equality courts presided over by magistrates and all 

magistrate’s offices have now an equality court designation. 

a. Currently only a small number of equality court matters are being heard at 

magistrate’s offices, however government is taking measures to increase this 

volume. 

b. Equality Court decisions are subject to wider discretion and therefore scope 

for complex and convoluted appeals. 

30. The Rules for magistrate’s court have been amended to closer map the proceedings in 

applications (Rule 55) to that used by the High Court. The prospects of a greater 

volume of motion court matters being driven through the magistrate’s offices is high. 

Such matters would include eviction applications and so forth. 

31. The Promotion of Administrative Justice Act similarly places magistrates in a domain 

not previously forming part of the lower courts. 

32. The trajectory (including the renaming of courts to Lower Courts) ultimately makes it 

inevitable that a greater number of appeals from magistrate’s courts will happen and a 

greater number of appeals on these appeals will follow. 

33. The increase in appellate work will have the effect of requiring additional judges 

hearing appeals. Increasing the size of the Supreme Court of Appeal in its current 

structure will simply diminish the status of the Court and make it unable to coherently 

and consistently develop the law. 

                                                                                                                                                                                     

and may have a highly adverse costs order. Obviously if one has been petitioned for and 
refused it would be unwise to bring an Application for Leave to Appeal, particularly if a right 
to appeal to the Full Court (or Extended Full Court) is granted. 
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AN EXTENDED FULL COURT TO ADDRESS APPEALS FROM MULT IPLE 
JUDGE COURTS 

34. A Full Court essentially consists of three judges (or more) of a Court sitting as it were 

as the Court. The term appears to originate in English legal practice in contrast to a 

division which consisted of one judges and sat with a jury. Full Courts have always 

existed in South Africa however their usage an appellate instrument appears rather 

newer. 

35. The Nugent Memorandum before the Hoexter Commission contained a proposal to 

render the decisions of a Full Court of divisions of the Supreme Court binding on the 

entire country. The effect of this would be a move towards a more unitary legal 

system (as opposed to a federal system). 

36. This proposal was accepted by the Commission although it has not been incorporated 

into our law. 

37. I submit that despite its merits there are many disadvantages inherent in the proposal 

particularly if the judges are members of the same court (although Nugent J did not 

propose that they would be). 

38. An alternative is created by the presence of judges of appeal already on a circuit at the 

seat of the court – namely extending the Full Court by the addition of two 

“independent” judges (that is judges who are not members of the High Court whose 

Full Court is being composed). 

39. The submission is not that the Extended Full Court be composed exclusively of an 

original Full Court complemented by judges of appeal but rather that the Extended 

Full Court consists of the Full Court of a High Court together with two other judges 

(or judges of appeal). 

40. It is further submitted that any judge may be included in the Full Court of another 

High Court – therefore an Extended Full Court has a minimum of two external 

judges15 but no maximum. Judges of appeal may be included in Full Courts of 

particularly smaller High Courts. 

41. I submit (and presume) this structure to be less administratively cumbersome than 

attempting to operate an ad hoc intermediate court in toto instead the Judge President 

will empanel the Full Court and require an extension which would be absorbed by 

                                                           
15 The reason why two “external” judges is set out as the minimum relates to the fact that if 
the Extended Full Court consists of five members but is built around the existing Full Court 
which consists of three local judges, further as the Preparatory Motion Circuit would consist 
of two judges of appeal the notion plugs into each other. 
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available circulating judges. Obviously the scheduling would require that Extended 

Full Courts occur when the circulating judges are available. 

Other Extensions on Full Court 

42. I further submit that if the principle is established under which a Full Court of a 

particular High Court may be complemented by two judges from another High Court 

to elevate the status of the Court a practice of enabling two lay participants to join the 

Court in hearing certain appeals may similarly occur. Whilst the use of lay 

participants is probably not an occurrence in any jurisdiction it is able to serve a 

function in improving the public’s confidence in the system. In appeals involving 

complex financial information an accountant is able to bring a perspective or insight 

that adds value to an appeal, similarly in customary law matters a traditional leader 

being seen to participate in the appellate court is beneficial. 

PREPARATORY MOTION CIRCUITS OF THE SUPREME COURT OF 
APPEAL (FLESHING OUT)  

Certain appeal costs are incurred before an Appeal may be entertained 

43. Currently the Rules for the Supreme Court of Appeal16 provide for applications to be 

lodged by a prospective applicant at the Seat of the Court in Bloemfontein either in 

person (via registered post or personal delivery) or through an attorney in 

Bloemfontein. The effect of this is that before leave to appeal can be granted a person 

has to incur certain appeal related costs.     

44. I submit that an increase in the volume of applications and petitions concerning leave 

to appeal is such that consideration ought to be given towards operating registries 

outside of Bloemfontein. 

45. In the stead of having the Supreme Court of Appeal operating circuits for the hearing 

of trials – which require five judges of appeal – the disposal of applications for leave 

to appeal is well placed to such a circuit. 

46. The operating of an appeal court on a peripatetic basis seems entirely out of order 

with achieving the objectives of a court of last ordinary resort (although these 

objectives may change with the Constitutional Seventeenth Amendment Bill). 

47. I propose that the name Preparatory Motion Circuit of the Supreme Court of Appeal 

be adopted and that initially three circuits be established: 

a. A North Eastern Circuit consisting of Gauteng, Limpopo and Mpumalanga; 
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b. A Western and Central Circuit consisting of North West, Northern Cape and 

Free State; 

c. A Costal Circuit consisting of Western Cape, Eastern Cape and kwa-Zulu 

Natal. 

48. The Central Circuit is likely to contain the smallest number of matters, however the 

motivation lies in three considerations: 

a. The three provinces have small High Courts where the call for external judges 

was most pronounced and the inclusion in a circuit may make exchanges of 

judges between the three provinces more common (ultimately Bloemfontein 

and Kimberly are of similar distance than Grahamstown and Port Elizabeth); 

b. The three provinces can, apart from an assistant registrar handling filing, be 

largely administered in Bloemfontein – hearings for example; 

c. As set out later the framework seeks to establish Appellate High Courts which 

furthers the above two considerations for a case for a grouping of the 

“smaller” provinces. 

49. A registrar at every High Court seat should be designated as an assistant registrar of 

the Supreme Court of Appeal, Preparatory Motion Circuit who co-ordinates with a 

registrar for the circuit. 

50. The proposal has thus far advanced two structures namely the Preparatory Motion 

Circuit and the Extended Full Court both of which relate strongly to the Supreme 

Court of Appeal and will not ultimately prevent the Supreme Court of Appeal from 

continuing to grow in caseload – apart from reducing the second appeals from 

magistrate’s court. 

51. In order to in the long term reduce the case load on the Supreme Court of Appeal 

intermediate appeal courts are inevitable. 

ESTABLISHMENT OF INTERMEDIATE COURTS OF APPEAL AND THE 
PROPOSED HIGH COURTS OF APPEAL  

52. As argued earlier it would therefore be necessary for scope in the form of a dedicated 

appellate bench consisting of judges of the same status as the “geographic” High 

Courts – although it stands to reason that collectively as a court the high courts of 

appeal have greater status than ordinary high courts. 
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53. The Constitution provides for “High Courts, including any high court of appeal 

established by an Act of Parliament”17, consequently unless (or until) the amendment 

bill is passed the scope already exists in the Constitution. 

54. The proposed Appellate High Courts would essentially be courts consisting of a fixed 

bench which perform three functions: 

a. firstly hearing second appeals as a five member court in the stead of the 

Supreme Court of Appeal; and  

b. secondly complementing the “geographic” High Courts particularly for 

Extended Full Court appeals; and  

c. thirdly  hearing matters in the stead of the Supreme Court of Appeal in two 

major instances: 

i. where the matter is on track to the Constitutional Court. 

ii.  where the matter concerns primarily factual appeals - whilst difficulty 

may exist in securing judges who are content to deal primarily with 

factual appeals it should not be thought an impossibility that competent 

candidates will not be available, particularly if the magistracy is 

considered for appointments. 

55. The Appellate High Courts may therefore be established using the same area as the 

Preparatory Motion Circuits with an initial complement of two judges such as to 

reduce the use of judges of the Supreme Court of Appeal to complement Extended 

Full Courts. 

IF THE SUPREME COURT OF APPEAL (OR A MANIFESTATION OF THE 
COURT) IS CASTRATED SUCH THAT A COHERENT COURT IS L ESS 
SIGNIFICANT 

56. In the event of the retention of the ideological proposition – elsewhere I provide 

reasons why the proposition is fundamentally unsound – that the Constitutional Court 

be modified into an apex court on all matters then the separating of the Supreme 

Court of Appeal from the Intermediate Appellate Courts becomes less significant.  

57. The provisions of Section 4 of the Constitution Seventeenth Amendment Bill (2011) 

effectively castrate the Supreme Court of Appeal into a court which has appellate 

jurisdiction over those matters which Parliament deems fit. 

                                                           
17 Section 165 of the Constitution of the Republic of South Africa 
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a. I therefore submit that it is entirely unnecessary to retain the name Supreme in 

the title of the court. I am not aware of any jurisdiction (contemporary or 

historic) where supreme appears in the name of a court so castrated – your 

Supreme Courts in Australia may not be courts of last resort in all matters, 

however the overarching jurisdiction arises not because of a deficiency of the 

powers of the court but rather because the entity for which it is the Supreme 

Court is subject to is suzerain to another sovereign. For all purposes the 

Supreme Court of Western Australia is just that. 

b. Simply retaining the name Court of Appeal would not only be more honest but 

it would also form the backdrop by which a new jurisprudential identity may 

be built into the operations of the Court. 

58. The Court of Appeal would ultimately continue to grow in size and complexity with 

multiple courts sitting and addressing the same issues and an ever burgeoning case 

load originating in the lower courts would in all likeliness come to dominate the 

volume of work in the Court of Appeal. 

59. It would therefore be practicable to constitute the Court of Appeal into divisions: 

a. The Upper Division would effectively supplant the main courts of Supreme 

Court of Appeal as envisaged without the castration. 

b. The North Eastern Division would be the Preparatory Motion Circuit and the 

Appellate High Court envisaged for Gauteng, Mpumalanga and Limpopo. 

c. The Central Western Division would be the Preparatory Motion Circuit and 

the Appellate High Court envisaged for the Free State, Northern Cape and 

North West. 

d. The Costal Division would be the Preparatory Motion Circuit and the 

Appellate High Court envisaged for the Western Cape, Eastern Cape and kwa-

Zulu Natal 

e. Judges of the Court of Appeal would be transferable between divisions of the 

Court of Appeal. 

f. The extended full courts of the High Court of South Africa would be regarded 

as decisions of the High Court of South Africa binding on all divisions of the 

High Court of South Africa with the retention of the principle that judges of 

any court other than the Constitutional Court may be assigned to the Extended 

Full Court. A dedicated co-ordinating registry for the extended full courts of 

the High Court of South Africa could be headquartered at a suitable  
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g. The principle that in determining which court full leave to appeal would be 

granted to  

POSSIBLE LONG TERM STRUCTURE OF APPELLATE HIGH COUR TS 

60. In essence what I am proposing is that a framework for appellate work be adopted 

wherein the Supreme Court of Appeal is able to systematically be re-elevated to a 

court of last resort (as implied in the title Supreme) with a systematic construction of 

an appellate court system which is able to withstand significant growth. 

61. As an issue of principle I submit that Appellate High Courts should be headquartered 

such as to be able to utilize legal resource infrastructure. In essence therefore 

“university towns” which do not currently accommodate an existing High Court are a 

possible point provided a law faculty is present in the settlement. 

62. It is not improbable that objections to more senior regional court judgments being 

appealed to only a two judge court at the High Court will eventually establish a strong 

case for a Full Court to hear such cases and a full complement Appellate High Court 

of five judges to hear any factual appeals. 

63. Similarly I submit that serious consideration should be given to ultimately 

withdrawing appeals in certain administrative matters of a national character from a 

Full Court to an Appellate High Court. 

64. Due to the fact that Gauteng is currently – and I submit should remain – divided 

between a North and South area for the purposes of the superior courts and the vast 

concentration of matters arise from within Gauteng and the immediate surrounding 

area it seems probable that a constant area of growth will take place such that: 

a. The Potchefstroom campus of the University of North West would be able to 

provide accommodation and support for an Appellate High Court. 

b. Such an Appellate High Court would essentially be viable as soon as the 

proposed Central Appellate High Court and Northern Appellate High Court 

are garnering a heavy caseload. 

65. Stellenbosch has similar advantages to Potchefstroom for an Appellate High Court 

except for the limited population of the Western Cape. However if it is attractive to 

suitable judicial appointments, and the “circuit” related costs are not an obstacle, 

ultimately providing a Headquarters for an Appellate High Court in Stellenbosch 

would be sensible particularly if it is possible to secure continued service from judges 

who would otherwise retire in terms of Section 3(2)(b) of the Judge's Remuneration 

and Conditions of Employment Act (47 of 2001). 
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The “Constitutional matters” 

dilemma 

1. A great deal of legal controversy and uncertainty has emerged in South Africa as a 

result of the decision taken in transitional negotiations to divorce “constitutional law” 

from “other law” in the Interim Constitution. Until the Final Constitution came into 

effect this had the consequence of creating a jurisdictional mess and wrangle. The 

Final Constitution creates a much tidier provision and unless one accepts that Chapter 

8 of the Final Constitution was meant at inception to be an interim Chapter should 

have become the point of reference for any discussion as to the role and nature of the 

Supreme Court of Appeal and Constitutional Court. Sadly it has not. 

2. The prevailing majority view (at least amongst the vociferous on the subject) is in 

favour of resolving the dilemma through further elevating the Constitutional Court. 

This view was greatly advanced by the decision to amend the Constitution to swap 

which Court the Chief Justice belonged to (ignoring the possibility of attaching the 

Chief Justice to both the Supreme Court of Appeal and the Constitutional Court). I am 

of the apparently minority view which holds that the Supreme Court of Appeal should 

enjoy a more senior status. Unfortunately however I do not find myself in the general 

company of those discounting the Constitutional Court because I regard the existence 

and jurisdiction of a somewhat specialist court charged with enforcing the 

Constitution to be desirable. However I cannot find perfect company within any 

community which … The result is that either I hold a highly eccentric and idiotic (or 

at least idiosyncratic) view or that the view which I hold needs to be set out such that 

people who find themselves ascribing (or being ascribed to) one of the “camps” on the 

subject but are ultimately uncomfortable with the matter may perhaps migrate to my 

position. 

3. As a starting point the proposition which I take is that there is no special delineation 

between “constitutional” and “non-constitution” issues in South African law, but that 

one can and should identify within the law a broad subject of constitutional and 

administrative law in like manner to the identification of the broad subject of family 

law. The identification should be accompanied by a realization that whereas our 

constitutional law was, in contrast to most aspects of private law, generally derived 

from English law and has been fundamentally replaced. 
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4. The second proposition is that a constitution is properly a justiciable legal instrument 

and that absent the Rule of Law a constitution is merely a piece of paper. The United 

States Supreme Court recognized this in Madison and developed a proposition and 

practice by which an ordinary court of competent jurisdiction is charged with 

interpreting and enforcing the Constitution and in the process exercises judicial 

review. 

5. However a model of enforcement of the constitution through the ordinary courts 

reaching an apex court carries certain distinct disadvantage and the United States 

Supreme Court has developed peculiar and frankly incoherent doctrine on “political 

questions” into which the Court does not venture into. There are other models by 

which Constitutions are enforced. 

6. The Austrian model, which is also applied in Germany, relies on dividing lines as well 

as a federal system to operate. Germany has somewhat notoriously developed a 

practice by which political issues are litigated within the realm of constitutional law. 

A great deal of our constitutional jurisprudence appears to have been adopted from 

within the discourse that is broadly the Austrian or Kelsen model including several 

propositions which position the Constitution as a grundnorm. If the Austrian model is 

strictly applied then a strict division of the Supreme Court of Appeal and 

Constitutional Court is necessary, however this failed under the Interim Constitution 

and is not without problems other. 

7. As a fundamentally multicultural unitary state South Africa needs to very seriously 

consider whether either the North American18 or the Austrian model is appropriate. 

There appears to have been a deliberate shift since 1996 against the separation called 

for under the Austrian model and it is impossible not to conclude that perhaps our 

judicial system would have benefited more had the political negotiators acceded to the 

dominantly expressed view against creating a separate Constitutional Court. We 

appear on track to returning to the single supreme court (regardless of name) or “apex 

court” model. 

8. If the Constitutional Court were to be rendered an apex court - in a unitary state such 

as ours, with the broad scope for judicial review, acting on certain instances in the 

first instance, and having a broad discretion – the Court would be unmatched in terms 

of unbridled power: The Supreme Court of the United States of America is not “the 

highest court” on matters pertaining to murder in any of the states of the United 

States. This unbridled power would not only be a matter of actual jurisdiction but also 

perceived and mythical effect. The danger of the Court developing an infallibility aura 
                                                           
18 It is not appropriate to view the United Kingdom with the new Supreme Court of the 
United Kingdom as falling within this model due to Parliament’s sovereignty and the courts 
inability to strike down legislation from the Westminster Parliament. 
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would exacerbate. It is impossible not to recall Acton’s wonderful words and realize 

that they apply to the judiciary as much as to politicians which is why Courts tie their 

own hands. 

9. Placing the Supreme Court of Appeal at the apex would replicate identical issues and 

an inclination is felt to conclude that perhaps with some irony South Africa like Rome 

should have two consuls (as far as the analogy stretches). Having two Courts having 

to act in unison for any action is however unrealistic and inimical to the nature of 

Courts, it is also a waste of judicial resources.  

10. We therefore have a problem at the heart of which is the power that stems from the 

Constitution itself. Other jurisdictions have either limited a central power of the 

Constitution (by delineating “political issues” and\or through a deeply federal 

structure) or have split the jurisdiction. Neither of which appears to work in South 

Africa. An alternative is to question whether any value is found in propositioning the 

Constitution as a grundnorm in the adjudication of disputes and if so what effect this 

has on making all matters “constitutional”.  

11. Bald statements such as “everything is political” and “everything is constitutional” 

which so readily are advanced need to be interrogated. It is true that “everything is 

political” but no more so than “everything is mathematical” and if one accepts the 

prevailing metaphysics “everything is physics” (although Lord Rutherford would 

possibly exclude postage stamp collecting and by extension the entire civil service) 

nor do economics professors proclaim the power to pronounce on the souls and 

intentions of Courts consequent upon the fact that “everything is economics”, 

although those who are partial to corruption live a life premised that everything is 

about money. The fact that a political and constitutional dimension is attached to 

everything that weaves through the courts is not a licence to dismantle the very notion 

of legal process and the Rule of Law. In adopting the Rule of Law we subject 

ourselves to a premise that there is a higher purpose in human existence and society, 

we regard reason and rationality as pinnacles in how we order our affairs. In a society 

that adheres to the Rule of Law we seek to surrender a certain component of our 

vacillating will to the faculty of reason. For this reason we seek to have disputes 

adjudicated in courts and not by brute force, it is also for this reason that we construct 

brackets to restrain power. 

12. And it is on this premise that the question must be asked whether a distinction should 

not be drawn between the process by which the Constitution infuses every facet of the 

Republic and her laws and a situation in which a Court is specifically asked to enforce 

or interpret the Constitution. The earlier process is an axiomatic consequence of the 

Rule of Law whilst the later must be provided for in the Constitution itself. 
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13. It is therefore my view that the notion of a “constitutional matter” refers not to 

whether the matter is capable of being extended to include a constitutional dimension 

but rather whether the essence of the cause of action relates to a question arising 

within the text of the Constitution. The requirement that the cause of action relates to 

a question arising within the text of the Constitution does not preclude a matter from 

being considered on the idea of it being related to the “spirit of the Constitution” as 

the “spirit” is found in the text itself.  

14. If the premise of a “constitutional matter” is accepted the leap to regarding it as in the 

interests of justice and the public for certain special provisions to apply to the manner 

in which a Court addressing the matter operates is not a far leap. This can be done by 

requiring a larger bench or an extended notice period and the allowance of friends to 

the Court. 

15. Every matter of possible legal consequence may ultimately be framed to give rise to a 

constitutional question but this fact does not in itself mean that purpose is not enjoyed 

in recognizing that it is not in a litigants interest to hinge their case on a constitutional 

question in the first instance when the law already provides a suit for them. This may 

be advanced without asking whether it should be entrenched as a rule that a person 

must first exhaust certain avenues or remedies. 

16. Further where in the course of litigating a suit on the basis of contract, or delict or a 

statute is challenged on the premise that it in some manner offends the Constitution a 

“constitutional matter” arises and if ripe the Court, if competent, should address the 

matter. The leap taken that there is a valid and beneficial reason to afford special 

provision for “constitutional matters” justifies – if not requires – that some manner of 

constitutional consideration be given. This is done in the Constitution, by creating a 

Constitutional Court and by setting the constitutional jurisdiction of all of the courts. 

17. The effect is that every matter has a constitutional dimension but is not a 

“constitutional matter”, the distinction does not serve as an attempt to divorce sections 

of the law from each other but rather to in a ensure that matters are adjudicated in a 

most reasonable manner for the circumstances. The premise of adjudicating different 

matters differently and in different forums according to the substance and 

circumstances of the matter resonates throughout the legal system and is presumed 

when provision is made for an court composed of more than the ordinary number of 

judges and when jurisdiction is determined for the lower courts. 

18. To state is candidly the trouble with the “constitutional matter” attribute as set out in 

the Constitution appears to be rooted not in the attribute itself but rather in ourselves. 

19. The attribute means that the Constitutional Court and constitutional adjudicatory 

provisions should not be automatically invoked and that on a basic level the 
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Constitutional Court is not a “supreme court”. However once a court of last resort 

(which occurs when there is no further appeal court or an appeal has lapsed) has 

delivered judgment premised upon a provision of a statute or a rule of the common 

law and a person to whose detriment the judgment is contends that the statute or rule 

of the common law (or for that matter any other basis the court had for making its 

finding) infringes upon the Constitution of the Republic of South Africa or infringes 

upon the constitutional rights then that person should be able approach the 

Constitutional Court to enforce the Constitution. The consequence of this is that the 

Constitutional Court may grant relief which adjusts the effect and negates a previous 

final order of a Superior Court, however under a system of parliamentary sovereignty 

Parliament may do this and under a system of absolute monarchy the sovereign may 

do so.  

20. In my interpretation of the purpose and nature of the Constitutional Court is very 

serious and it may rightly be viewed as the “most important court” particularly for 

government. However in reality the most important court for any person is the court 

where they have matters important to them adjudicated – so for the majority of natural 

persons this is the local magistrates’ court, the Supreme Court of Appeal and 

Constitutional Court are meaningless to the person seeking bail from a magistrate. 

21. However my view draws towards a new challenge which requires us to return to 

questioning why the Constitutional Court has become a de facto super-appellate court 

and why there remain concerns that the Constitution is not infusing itself into every 

facet of the law. The two questions are I submit answered by the same premise 

namely that the Constitutional Court is not treated universally as a Court, instead it is 

treated as some manner of temple. Certain cases and persons of great importance have 

ventured to render it a last refuge of the guilty while many of its most vociferous 

supporters have sought to render it fundamentally infallible. A habit of speaking of 

the “highest court” has caught on and the belief that there is something magical in 

matters before it reduces the “remainder” of the law to be plebeian.  

22. For this reason I am of the view that a critical view of how the Court functions as a 

Court needs to be adopted. The Constitutional Court is bound by legal precepts in its 

enforcement and interpretation of the Constitution. If it fails to enjoy legalistic 

legitimacy it must find other refuge – which may come at a major price. 

23. If we consider the Constitutional Court as a court  we should have a degree of unease 

about the Court sitting in first and final instance, we should also have a degree of 

unease about the Court sitting in its own cause, we should also have a degree of 

unease if it abandons established legal practice. Two of these elements (sitting in first 

and final instance and sitting in its own cause) surface in the Hlope saga. 
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24. The Hlope saga, and it is unfortunate that the saga has become connected to a name 

and personality, provides a backdrop within which a legitimacy of the Constitutional 

Court crisis is able to brew. The possibility that certain proponents of making the 

Constitutional Court an apex court in the hope that this will remove any prospects of 

its legitimacy being questioned should not be discounted. To this end we should 

consider whether an alternative approach which is rooted in adopting the proposition 

that fundamentally the Constitutional Court is a court and should be viewed as such. 

25. The problem of a court sitting in first and final instance arises firstly because of the 

exclusive jurisdiction of the court and secondly because the court may be approached 

with new arguments once the other courts have already ruled. In all cases however the 

solution is to provide for some form of cassation. For the same reasons which give 

rise to the existence of the Constitutional Court a body performing cassation, if it is an 

ordinary court must be constituted in a broad manner. Further it would be politically 

and democratically improper for such a body to substitute the order or finding of the 

Constitutional Court, it should simply have the power to set it aside on very limited 

review grounds. 

26. The Supreme Court of Appeal already exists and has the breadth of experience and 

depth of competence to do justice to holding the Constitutional Court as a Court. A 

special provision that the composition of the Court includes all judges who elect to sit 

on the matter and that special leave must be given appear to be suitable procedures 

under the circumstances. 

27. I submit that whilst extreme caution should be exercised before embarking on an 

amendment to the Constitution and that an amendment should never be sought 

because of a particular political problem consideration and thinking should be given 

towards amending the Constitution to provide for, and regulate, a judicial review of 

decisions of the Constitutional Court. 

28. Under the vision which I am proposing the Constitutional Court will develop means 

to ensure accessibility with an objective of becoming a costs-free court19. The 

Constitutional Court will in the main be the flagship of the South African state as a 

state ordered under law. 

29. This represents an alternative to the proposition set out in the Constitution 

Seventeenth Amendment Bill. 

                                                           
19 This can be achieved through public interest litigation service programmes, a dedicated 
budget being provided to the Court to reimburse practitioners who appear, and most 
significantly creating a culture under which some form of “pro republica” is attached to the 
Court. Most significantly however it would be achievable if government and organs of state 
cease to be atrocious litigants. 
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ALTERNATIVE CONSTITUTIONAL 

AMENDMENT 

167. CONSTITUTIONAL COURT 

1) The Constitutional Court consists of the Chief Justice of South Africa, the Deputy Chief 
Justice and nine other judges.  

2) A matter before the Constitutional Court must be heard by at least eight judges. 
3) The Constitutional Court – 

a) [is the highest court in all constitutional matters;] is the guardian of the 
Constitution and custodian of post-apartheid democracy; and 

b) may decide only constitutional matters, and issues connected with decisions on 
constitutional matters; and 

c) makes the final decision whether a matter is a constitutional matter or whether an 
issue is connected with a decision on a constitutional matter. 

4) Only the Constitutional Court may – 
a) decide disputes between organs of state in the national or provincial sphere 

concerning the constitutional status, powers or functions of any of those organs of 
state; 

b) decide on the constitutionality of any parliamentary or provincial Bill, but may do so 
only in the circumstances anticipated in section 79 or 121; 

c) decide applications envisaged in section 80 or 122; 
d) decide on the constitutionality of any amendment to the Constitution; 
e) decide that Parliament or the President has failed to fulfil a constitutional obligation; 

or 
f) certify a provincial constitution in terms of section 144b[.]; 
g) certify the validity an Act of Parliament which restricts the jurisdiction of a High 

Court in terms of section 169. 
5) The Constitutional Court makes the final decision whether an Act of Parliament, a 

provincial Act or conduct of the President is constitutional, and must confirm any order of 
invalidity made by the Supreme Court of Appeal, a High Court, or a court of similar 
status, before that order has any force. 

6) National legislation or the rules of the Constitutional Court must allow a person, when it 
is in the interests of justice and with leave of the Constitutional Court – 
a) to bring a matter directly to the Constitutional Court; or 
b) to appeal directly to the Constitutional Court from any other court. 

7) A constitutional matter includes any issue involving the interpretation, protection or 
enforcement of the Constitution. 
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168. SUPREME COURT OF APPEAL  

This proposed amendment seeks to remove the “constitutional” and 

“non-constitutional” notion and to formalize the Supreme Court of Appeal 

as a court of last resort which is significant in terms of international 

tribunals and agreements which require an exhausting of domestic 

remedies. The effect is not  

1) The Supreme Court of Appeal consists of a President, a Deputy President and the number 
of judges of appeal determined in terms of an Act of Parliament. 

2) A matter before the Supreme Court of Appeal must be decided by the number of judges 
determined in terms of an Act of Parliament. 

3) The Supreme Court of Appeal may decide appeals in any matter. It is [the] a court of last 
resort [highest court of appeal except in constitutional matters], and may decide only 
– 
a) Appeals, after granting leave to appeal; 
b) issues connected with appeals; and 
c) any other matter that may be referred to it in circumstances defined by an Act of 

Parliament. 
4) The Supreme Court of Appeal shall consider an application for leave to appeal from the 

Constitutional Court only: 
a) on leave to appeal being endorsed: 

i) by the Constitutional Court when making the Order in question; or 
ii)  by the Chief Justice on petition; or 
iii)  by the President as head of the National Executive; or 
iv) by the Speaker of Parliament; or 

b) on grounds that the Constitutional Court was improperly constituted or observed 
improper procedure; or 

c) on ground that the Constitutional Court radically departed from observable principles 
of legal interpretation. 

5) When hearing an appeal emanating from the Constitutional Court the Supreme Court of 
Appeal shall: 
a) sit with all members of the Supreme Court of Appeal who elect to sit on the matter; 

and 
b) not adjudicate on any matter within the exclusive jurisdiction of the Constitutional 

Court, but may remit the matter back to the Constitutional Court to determine afresh; 
and 

c) shall be restricted to consideration of the grounds upon which the appeal is heard. 

169. HIGH COURTS  
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The proposed amendments seek to reduce the clumsy “constitution” 

and “non-constitutional” matter. An addition is made to provide that 

Parliament may not oust the jurisdiction of High Court without a Bill 

emerging from the Minister of Justice who must consult with the Judicial 

Services Commission. Further that the ousting statute must be certified by 

the Constitutional Court. This proposal entrenches an aversion to specialist 

courts taking powers from the High Courts and is proposed in light of the 

institutional independence problems that appear to surface in current South 

African discourse. The 2003/2005 judiciary reform programme sought to 

dismantle the labour courts, this has been abandoned in the current routine 

however the Constitution Seventeenth Amendment Bill would render 

section 169 as enabling Divisions to be established on the basis of subject 

matter. I don’t believe that this provision shifts the goalposts as it merely 

formalizes a principle against ouster clauses and sets out a process by which 

the removal of jurisdiction takes place. 

1) A High Court may decide – 
(a) any [constitutional] matter except a matter that – 

(i) only the Constitutional Court may decide; or  
(ii) is assigned by an Act of Parliament to another court [of a status 

similar to a High Court; and  
(b) any other matter not assigned to another court by an Act of 

Parliament.] 
2) Any Act of Parliament restricting the jurisdiction of a High Court may only be introduced 

into the National Assembly by the Minister of Justice after consultation with the Judicial 
Services Commission and must be certified by the Constitutional Court before being of 
force and effect. 

RENUMBERING to read: 169 –  

[1] A High Court may decide any matter except a matter that –  

(a) only the Constitutional Court may decide; or  

(b) is assigned by an Act of Parliament to another court. 

172. POWERS OF COURTS IN CONSTITUTIONAL MATTERS  
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The purpose of the proposed addition specifically makes matters of 

government policy open to enquiry by the superior courts but requires 

confirmation by the Constitutional Court. The envisaged effect of this is 

that once an executive (national or provincial) has made government policy 

the Court are able to enquire into the Constitutional validity of the statute. 

This entrenches both an affirmation of the jurisdiction of the courts and a 

degree of executive deference (enjoyed by the legislature) as the declaration 

of invalidity must be confirmed by the Constitutional Court. In essence it 

resolves that a single judge is not able to “prescribe policy” to the executive 

while also providing that the government cannot embark on 

unconstitutional courses of action by avoiding passing Acts to do so. 

The provision does not affect the power of the Courts to set aside a 

provision of government policy for another reason of invalidity – such as 

non-compliance with the empowering statute. 

1) When deciding a constitutional matter within its power, a court – 
a) must declare that any law or conduct that is inconsistent with the Constitution is 

invalid to the extent of its inconsistency; and  
b) may make any order that is just and equitable, including – 

i) an order limiting the retrospective effect of the declaration of invalidity; and  
ii)  an order suspending the declaration of invalidity for any period and on any 

conditions, to allow the competent authority to correct the defect.  
2) (a) The Supreme Court of Appeal, a High Court or a court of similar status may make an 

order concerning the constitutional validity of an Act of Parliament, a provincial Act, any 
matter of government policy or any conduct of the President, but an order of 
constitutional invalidity has no force unless it is confirmed by the Constitutional Court.  
a) A court which makes an order of constitutional invalidity may grant a temporary 

interdict or other temporary relief to a party, or may adjourn the proceedings, pending 
a decision of the Constitutional Court on the validity of that Act or conduct.  

b) National legislation must provide for the referral of an order of constitutional 
invalidity to the Constitutional Court.  

c) Any person or organ of state with a sufficient interest may appeal, or apply, directly to 
the Constitutional Court to confirm or vary an order of constitutional invalidity by a 
court in terms of this subsection. 
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Public Hearing 

In the written submissions sent on the 22
nd

 of July it was indicated that the submission set 

represented a selection of submissions drawn from a draft portfolio covering the general legal 

system amendment agenda of the DoJ and that if further submissions or input was sought or 

permitted by the Committee that same could be furnished.  

On Tuesday the 2nd of August a member of the Committee the Hon Dr Oriani-Ambrosini transmitted 

an email to various persons involved in the process. Same effectively advances two questions Dr 

Oriani-Ambrosini will put to persons making submissions during the course of their presentation. 

I have confirmed with the Secretary of the Committee that I am not scheduled to make a 

presentation, and I unfortunately cannot meet the expenditure to make an oral presentation. I do 

however believe that the questions posed are of great import on the matter and therefore wish to 

answer both questions. To this end I wish to submit a written presentation – effectively 

supplementary submissions – in answer to the questions specifically presented.  

I further believe that it is apt to supplement the previous submissions in light of the Constitutional 

Court’s judgment pertaining to the Chief Justice. The reason for this is that same judgment was not 

available when the submissions where composed and strengthen a previous hunch. 



Response to Questions by Hon Oriani-

Ambrosini 

1. I have not consulted the Rules pertaining to Parliament nor do I regard them as having 

an impact on the issue at hand as the Rules themselves must be in conformity with the 

Constitution 

SUITABILITY OF THE PORTFOLIO COMMITTEE TO PROCESS  
CONSTITUTION AMENDMENT BILLS  

Firstly, I am concerned that, notwithstanding the praxis followed in 

the past 15 years, in terms of the Constitution, the Justice portfolio 

Committee does not have the legal capacity to process constitutional 

amendments, as such amendments seem to have to be processed by the 

Constitutional Review Committee ["CRC"] only and not in a piecemeal 

manner but only within the parameters of an annual review of the 

Constitution.  The argument is more fully set out in the attached 

documentation which appears to have been endorsed in a report of the CRC 

to the NA and the NCOP during this legislature. 

2. I believe that the concern raised in this question holds a significant relation to our 

submission that the Constitution Seventeenth Amendment Bill appears to have been 

improperly introduced into Parliament. In same submission I fault the fact that the 

Bill is appearing before the Committee is a materially different submission to one 

introduced in Parliament in May 2010 and that the Constitution requires that an 

amendment be published as it will be voted upon in the National Assembly for the 

reception of submissions from the public which must form part of the collection of 

documents tabled with the Bill. 

3. Extending the argument further it is constitutionally unsound for a constitutional 

amendment bill to be tabled before a Committee, any committee, if the Committee 

would amend the Bill as the Constitution requires that notice of the Bill as it will be 



voted upon in the Assembly. In essence constitutional amendments cannot be 

introduced and referred to a committee to re-write before being considered by the 

Assembly. 

A. Who may introduce a constitutional amendment 

4. The Constitution does not restrict who may introduce a bill amending the 

Constitution. It does however set out requirements on how such bills are proceeded 

with: 

(5) At least 30 days before a Bill amending the Constitution is introduced in 

terms of section 73(2), the person or committee intending to introduce the 

Bill must – 

(a) publish in the national Government Gazette, and in accordance 

with the rules and orders of the National Assembly, particulars of 

the proposed amendment for public comment;  

(b) submit, in accordance with the rules and orders of the 

Assembly, those particulars to the provincial legislatures for their 

views; and 

(c) submit, in accordance with the rules and orders of the National 

Council of Provinces, those particulars to the Council for a public 

debate, if the proposed amendment is not an amendment that is 

required to be passed by the Council.  

(6) When a Bill amending the Constitution is introduced, the person or 

committee introducing the Bill must submit any written comments 

received from the public and the provincial legislatures – 

(a) to the Speaker for tabling in the National Assembly; and 

(b) in respect of amendments referred to in subsection (1), (2) or 

(3)(b), to the Chairperson of the National Council of Provinces for 

tabling in the Council.  

(7) A Bill amending the Constitution may not be put to the vote in the 

National Assembly within 30 days of – 

(a) its introduction, if the Assembly is sitting when the Bill is 

introduced; or 

(b) its tabling in the Assembly, if the Assembly is in recess when 

the Bill is introduced. 



   (own emphasis, italics and underlining) 

5. I therefore submit that it is competent for any committee or member of the assembly 

or cabinet to introduce (and originate) a bill amending the Constitution. 

6. I therefore disagree with the conclusion advanced by Hon Oriani-Ambrosini MP: 

It follows that the Rules should be amended to provide that all constitutional 

amendments be tabled only in the Constitutional Review Committee and be 

considered holistically at least once a year with a view to review the 

Constitution in light thereof. Because the Constitution requires such review 

to take place at least once a year, it follows that the Constitutional Review 

Committee could deal with amendments as often as if wishes, if it so wishes.  

In so far as he suggests that constitutional amendments be tabled in the Constitutional 

Review Committee. My understanding of Section 74 is that a constitutional 

amendment bill (a Bill envisaged in Section 74 of the Constitution) must be tabled 

with the National Assembly after having provided 30 days notice in the Gazette and 

that it may not be voted upon by the Assembly until 30 days after the Bill has been 

tabled. Further that the Bill on tabling must include copies of all received written 

submissions. 

B. Should the Constitutional Review Committee be charged with 

addressing all amendment bills 

7. I submit that the Rules may make provision that the Constitutional Review Committee 

to act as the conduit through which the requirements of Section 74 are facilitated to be 

met.  

8. I further submit that it would be preferable for Parliament to construct its operations 

such that the administrative staff responsible for the Constitutional Review 

Committee should be senior administrative staff and responsible for ensuring that the 

provisions of Section 74 are fully complied with. 

9. To this end I submit that specific “legal capacity” be built around the Constitutional 

Review Committee - which would make submissions on any amendment bill tabled 

for the Assembly by a person or committee other the CRC, such submissions would 

shed light on how the amendment features into the review work of the CRC. 

10. It follows that should a committee or member or a member of cabinet seek to amend 

the Constitution that they have two options open to them: 

a. They make written submissions to the Constitutional Review Committee for 

inclusion in the CRC’s programme; 



b. They place before the Assembly an amendment bill – under the proposal that 

the Constitutional Review Committee’s administrative staff be afforded a role 

this would entail furnishing the CRC with the bill 30 days before it is tabled 

with the bill. 

C. Impact of a deficiency on the Constitution Seventeenth Amendment 

Bill on current proceedings in the Committee 

11. I am of the view that factually the current Constitution Seventeenth Amendment Bill 

is not compliant with Section 74 of the Constitution and is therefore void and invalid 

as an amendment. 

12. As submitted initially the Portfolio Committee1 should not proceed to deliberate 

extensively on the Bills in light of the defect. It is self-evident that if the constitutional 

amendment fails that the Superior Courts Bill cannot be passed in its current form. 

13. It is in the nature of the Constitution Seventeenth Amendment Bill that concerns 

should be held as to the suitability of it having emerged within the Committee at al. 

The bill is of such a nature and scope that it would be expected to if emanating at all 

to have surfaced from within the Constitutional Review Committee process. 

D. Impact of a deficiency in previous constitutional amendment bills 

14. I have not considered each of the dozen or so amendments that have been made to the 

Constitution and the process by which the amendment was processed.  

15. It is quite possible that problems with the process and a general relaxing of the care 

with which the Constitution is amended will be shown. Whether this can or should be 

rectified by way of Parliamentary ratification of some form is a complex issue on 

which I believe extensive research would be necessary.  

16. I suspect that our constitutional jurisprudence would recognize that the Constitution 

has been amended if the amendment is relied upon by various persons for a period of 

time unchallenged and forms part of the accepted text. 

17. It would certainly be an interesting development if the amendments repositioning the 

office of the Chief Justice in the Constitutional Court are invalid. 
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RENDERING THE CONSTITUTIONAL COURT AN APEX COURT  

Secondly, I am concerned about the Constitutional Court 

["CC"]becoming the apex court  

18. These concerns form the basis for the submission document ‘The “Constitutional 

Matters” dilemma’ pg 129 et seq. 

19. The submissions were compiled bearing the submissions located on the internet by 

Section 27 and the Legal Resources Centre wherein they advance the proposition that 

the inclusion of “constitutional matters” remains problematic. I fundamentally agree 

with the foundational premise advanced, however diverge severely on the 

implications. 

20. I am of the view that the Constitutional Court has found itself in a position where 

several valid criticisms of the Court remain unanswered and are papered over by 

simply by way of statute pronouncing the court infallible. 

21. The position which we therefore advocate is that in considering amendments to 

Chapter 8 of the Constitution we should rather be building the constitutional processes 

rather the flattening them. To this end an alternative is put forward. 

The power of extending the court's jurisdiction through a certiorari  

procedure 

1.       will create conflicts with the other courts 

2.       will flood the CC with petitions which, if, dealt with by the 

CC itself, will reduce the working capacity of the CC or, if substantially 

dealt with by the staff, may lead  to unsatisfactory outcomes and confusion. 

22. The Superior Courts Bill will create a monstrous situation for the Supreme Court of 

Appeal who is likely to end up as charged with acting as the flood gate for the 

Constitutional Court. Direct Access matters will simply suffer. 



Supplementary Submission: A statutory 

basis for the Office of the Chief Justice 

may be necessary 

1. The President has by an executive measure seen the establishment of the Office of the 

Chief Justice as an entity similar to a national department. 

2. If consideration is given to the dicta followed by the Constitutional Court in 

addressing the issue of the extension of tenure of the Chief Justice, particularly the 

finding that the Chief Justice is a member of the Court who has extra (mainly 

ceremonial) constitutional and statutory functions, the question of why a department 

must be built around the Chief Justice – as opposed to the Court – must be raised. 

3. I submit that the separation of powers doctrine that was decisive in the Heath matter 

will arise and that a challenge to the proclamation establishing the Office of the Chief 

Justice may reasonably be lodged. 

4. Quite simply the Office has been established with executive tentacles and not as a 

statutory entity. 

5. In order to avoid such an embarrassment a statutory basis should be constructed 

before cause for a legal challenge arises. 

6. It is my submission however that the Office of the Chief Justice as its own 

autonomous entity is anachronistic and idiosyncratic. Instead there should exist a 

court services agency within which an Office of the Chief Justice is served as well as 

offices for the Judge Presidents. 

7. In this regard the Section 27 and Legal Resources Centre submissions advance the 

proposition that Judges President will require same. 

 


